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Subpart 11 5--LIQUIDATED DAMAGES 

11 501 General 

This subpart provides policies and procedures for the use of liquidated damages clauses in 

solicitations and contracts for supplies services and construction [, except for the Liquidated 

Damages--Subcontracting Plan clause at 52 219-16, which may be applied pursuant to 19 705-71 

* * * * *  

SUBPART 19 7--SUBCONTRACTING WITH SMALL BUSINESS, SMALL 

DISADVANTAGED BUSINESS AND WOMEN-OWNED SMALL BUSINESS CONCERNS 

19 701 Definitions 

As used in this subpart-- 

[“Commercial plan” means a subcontracting plan (including goals) that covers the offeror’s 

fiscal year and that applies to the entire production of commercial items sold by either the entire 

company or a portion thereof (e g , division, plant, or product line) ] 

“Failure to make a good faith effort to comply with the subcontracting plan- - means willful or intentional falure to perform in accordance with the requirements of the 

subcontracting plan or willful or intentional action to frustrate the plan 

[“Individual contract plan” means a subcontracting plan that covers the entire contract period 

(including option periods), applies to a specific contract, and has goals that are based on the 

offeror’s planned subcontracting in support of the specific contract, except that indirect costs 

incurred for common or  joint purposes may be allocated on a prorated basis to the contract ] 
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[“Master plan” means a subcontracting plan that contains all the required elements of an 

individual contract plan, except goals, and may be incorporated into individual contract plans, 

provided the master plan has been approved ] 

“Small business subcontractor” means any concern that- 

(a) In connection with subcontracts of $10 000 or less - & [has a] number 

of employees [, including its affiliates, that] does not exceed 500 persons and 

(b) In connection with subcontracts exceeding $10,000 && [has a] number of employees or average 

19 102 for annual receipts including its affiliates [that] does not exceed the size standard under 

the product or service it is providing on the subcontract 

Subcontract, -, means any agreement (other than one involving an employer 

employee relationship) entered into by a Government prime contractor or subcontractor calling for 

supplies andor services required for contract performance contract modification or subcontract 

19 702 Statutory requirements 

Any contractor receiving a contract for more than the simplified acquisition threshold shall agree in 

the contract that small business concerns small disadvantaged business concerns and women-owned 

small business concerns shall have the maximum practicable opportunity to participate in contract 

performance consistent with its efficient performance It is further the policy of the United States that its 

pnme contractors establish procedures to ensure the timely payment of amounts due pursuant to the 

terms of their subcontracts with small business concerns small disadvantaged business concerns and 

women owned small business concerns 

(a) Except as stated in paragraph (b) of this section, [Section 8(d) 04 the Small Business Act [(15 

U S C 637(d))] imposes the following requirements regarding subcontracting with small businesses and 

small business subcontracting plans 
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(1) In negotiated acquisitions each solicitation of offers to perform a contract or contract 

modification -[that] individually is expected to exceed $500 000 ($1 000 000 for construction) 

and that has subcontracting possibilities[,] shall require the apparently successful offeror to submit an 

acceptable subcontracting plan If the apparently successful offeror fals to negotiate a subcontracting 

plan acceptable to the contracting officer within the time limit prescribed by the contracting officer the 

offeror will be ineligible for award 

(2) In sealed bidding acquisitions each invitation for bids to perform a contract or contract 

modification wh&[that] individually is expected to exceed $500 000 ($1 000 000 for construction) 

and that has subcontracting possibilities shall require the bidder selected for award to submit a subcontr 

acting plan If the selected bidder fails to submit a plan within the time limit prescribed by the 

contracting officer the bidder will be ineligible for award 

(b) Subcontracting plans (see subparagraphs (a)(l) and (2) of this section) are not required- 

(1) From small business concerns, 

(2) For personal services contracts 

(3) For contracts or contract modifications that will be performed entirely outside of any State 

territory or possession of the United States the District of Columbia and the Commonwealth of Puerto 

Rico or 

(4) For modifications to contracts [within the general scope of the contract] that do not contain 

the clause at 52 2 19-8 Utilization of Small, Small Disadvantaged and Women-Owned Small Business 

Concerns (or equivalent prior clauses [e g , contracts awarded before the enactment of Pub L 95- 

5071) 

(c) As stated in 15 U S C 637(d)(8) any contractor or subcontractor failing to comply in good faith 

with the requirements of the subcontracting plan is in matenal breach of its contract Further 15 U S C 
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637(d)(4)(F) directs that a contractor's failure to make a good faith effort to comply with the 

requirements of the subcontracting plan shall result in the imposition of liquidated damages 

(d) ***However the mentor-protege agreement must have been approved by the Office of Small and 

Disadvantaged Business Utilization Office of the Deputy Under Secretary of Defense (International and 

Commercial Programs) DUSD(I&CP)SADBU Room 2A338 3061 Defense Pentagon Washington DC 

20301 3061 (703) 695 1536 before developmental assistance costs may be credited against subcontract 

goals 

19 703 Eligibility requirements for participating in the program 

(a) To be eligible as a subcontractor under the program a concern must represent itself as a small 

business concern small disadvantaged business concern or a women owned small business concern 

(1) To represent itself as a small business concern or a women owned small business concern a 

concern must meet the appropriate definition in 19 001 

(2) To represent itself as a small disadvantaged business concern a concern must meet the 

definition in 19 001 Individuals who represent that they are members of named groups (Black 

Americans Hispanic Americans Native Americans Asian Pacific Americans, Subcontinent Asian 

Americans) may also represent themselves as socially and economically disadvantaged Individuals 

who are not members of named groups may also represent themselves and participate in the program as 

socially and economically disadvantaged if they are qualified by the SBA under the procedures in 13 

CFR 124 105(c)) Concerns that are tribally-owned entities or Native Hawaiian Organizations may 

represent themselves as socially and economically disadvantaged if they qualify under the requirements 

of 13 CFR 124 112 or 13 CFR 124 1 13 respectively The Office of Minority Small Business and 

Capital Ownership Development in the SBA has the final authority to determine the eligibility of a 

concern to be designated as a small disadvantaged business concern and will answer inquiries from 
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contractors and others regarding eligibility Formal protests of a subcontractors eligibility as a small 

disadvantaged business may be initiated only by the contracting officer responsible for the prime 

contract or by the SBA Such protests will be processed in accordance with 13 CFR 124 601 [through] 

124 6 10 Other small business subcontractors and the prime contractor may submit information to the 

contracting officer in an effort to persuade the contracting officer to initiate a protest Such protests in 

order to be considered timely must be received by the contracting officer prior to completion of 

performance by the intended subcontractor 

(b) A contractor acting in good fath may rely on the wntten representation of its subcontractor 

regarding the subcontractor's status [as a small business concern, a small disadvantaged business 

concern, or a women-owned small business concern] The contractor, the contracting officer or any 

other interested party can challenge a subcontractor's size status representation by filing a protest in 

accordance with 13 CFR 12 1 160 1 through 12 1 1608 Protests challenging a subcontractor's 

disadvantaged status representation shall be filed in accordance with 13 CFR 124 60 1 through 124 6 10 

Protests challenging a subcontractor s status as a women-owned small business concern shall be filed in 

accordance with Small Business Administration procedures 

19 704 Subcontracting plan requirements 

(a) Each subcontracting plan required under 19 702(a)(l) and (2) must include-- 

(1 ) Separate percentage goals for using small business concerns small disadvantaged business 

concerns and women-owned small business concerns as subcontractors 

[(2) A statement of the total dollars planned to be subcontracted and a statement of the total 

dollars planned to be subcontracted to small, small disadvantaged and women-owned small 

business concerns,] 
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[(3) A description of the principal types of supplies and services to be subcontracted and an 

identification of the types planned for subcontracting to small, small disadvantaged and women- 

owned small business concerns,] 

[(4) A description of the method used to develop the subcontracting goals,] 

[ (5) A description of the method used to identify potential sources for solicitation purposes,] 

[ (6)  A statement as to whether or  not the offeror included indirect costs in establishing 

subcontracting goals, and a description of the method used to determine the proportionate share 

of indirect costs to be incurred with small, small disadvantaged and women-owned small business 

concerns,] 

@)[7] The name of an individual employed by the offeror who will administer the offeror's 

subcontracting program, and a description of the duties of the individual, 

@[8] A description of the efforts the offeror will make to ensure that small business concerns 

small disadvantaged business concerns and women-owned small business concerns wtu have an 

equitable opportunity to compete for subcontracts 

f4)[9] Assurances that the offeror will include the clause at 52 219 8 Utilization of Small Small 

Disadvantaged and Women-Owned Small Business Concerns (see 19 708(b)) in all subcontracts that 

offer further subcontracting opportunities and that the offeror wl l  reqwre all subcontractors (except 

small business concerns) that receive subcontracts in excess of $500,000 ($1 000 000 for construction) 

to adopt a plan similar to the plan required by the clause at 52 2 19 9 Small Small Disadvantaged and 

Women-Owned Small Business Subcontractmg Plan (see 19 708(c)) 

e)[lO] Assurances that the offeror will (I) cooperate in any studies or surveys as may be required 

[so that] the Governmenth [can] determine the extent of (ii) submit periodic reports 

compliance by the offeror with the subcontracting plan d (111) submit Standard Form (SF) 294 
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Subcontracting Report for Individual Contracts and SF 295 Summary Subcontract Report,* 

[following] the instructions on the forms [or as provided in agency regulations, and 

(iv) ensure that its subcontractors agree to submit SF’s 294 and SF 295, and] 

0 [ll] A-~e&&ea [description] of the types of records #wd&iww [that] will [be] 

maintan[ed] [concerning] procedures adopted to comply with the requirements and 

goals in the plan including establishing source lists and a descnption of the offeror’s efforts to locate 

small small disadvantaged and women-owned small business concerns and to award subcontracts to 

them 

(b) Contractors may establish on a plant or division wide basis a master mbw&wbg plan [(see 

19 701)] 4~&[that ]  contains all the elements required by the clause at 52 219 9 Small Small 

Disadvantaged and Women-Owned Small Business Subcontracting Plan except goals Master plans 

shall be effective for a 3 year period after approval by the contracting officer, however it is incumbent 

upon contractors to mantain and update master plans Changes required to update master plans are not 

effective until approved by the contracting officer A master plan, when incorporated in an individual 

plan, shall apply to that contract throughout the life of the contract 

(c) For [multiyear contracts or] contracts contaming options, the cumulative value of the basic 

contract and all options is considered in determining whether a subcontracting plan is necessary (see 

19 705-2(a)) If a plan is necessary and the offeror is submitting an individual contract plan the plan 

shall contain all the elements required by 19 704(a) and shall contain separate- [statements and 

goals] e m  for the basic contract and cme for each option 

[(a) A commercial plan (as defined in 19 701) is the preferred type of subcontracting plan for 

contractors furnishing commercial items The contractor shall-- 
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(1) Submit the commercial plan to either (1) The first contracting officer awarding a 

contract subject to the plan during the contractor’s fiscal year, or (ii) If the contractor has ongoing 

contracts with commercial plans, to the contracting officer responsible for the contract with the 

latest completion date The contracting officer shall negotiate the commercial plan for the 

Government The approved commercial plan shall remain in effect during the contractor’s fiscal 

year for all Government contracts in effect during that period, and 

(2) Submit a new commercial plan, 30 worlung days before the end of the fiscal year, to the 

contracting officer responsible for the uncompleted Government contract with the latest 

completion date The contractor must provide to each contracting officer responsible for an 

ongoing contract subject to the plan, the identity of the contracting officer that will be negotiating 

the new plan When the new commercial plan is approved, the contractor shall provide a copy of 

the approved plan to each contracting officer responsible for an ongoing contract that is subject to 

the plan ] 

19 705 Responsibilities of the contracting officer under the subcontracting assistance program 

19 705-1 General support of the program 

The contracting officer may encourage the development of increased subcontracting opportunities in 

negotiated acquisition by providing monetary incentives such as payments based on actual 

subcontracting achievement or award[-]fee contracting (see the clause at 52 219-1 0 Incentive 

Subcontracting Program and 19 708(c)) When using any contractual incentive provision based upon 

rewarding the contractor monetarily for exceeding goals in the subcontracting plan the contracting 

officer must ensure that (a) the goals are realistic and (b) any rewards for exceeding the goals are 

commensurate with the efforts the contractor would not have otherwise expended Incentive provisions 
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should normally be negotiated after reaching final agreement with the contractor on the subcontracting 

Plan 

19 705-2 Determining the need for a subcontracting plan 

The contracting officer shall take the following actions to determine whether a proposed contractual 

action requires a subcontracting plan 

(a) Determine whether the proposed contractual action will meet the dollar threshold in 19 702(a)( 1) 

or (2) If the action includes options or similar provisions include their value in determining whether 

the threshold is met 

(b) Determine whether subcontracting possibilities exist by considering relevant factors such as - 

(1) Whether firms engaged in the business of h i s h i n g  the types of items to be acquired 

customarily contract for performance of part of the work or mantan sufficient in-house capability to 

perform the work and 

(2) Whether there are likely to be product prequalification requirements 

(c) If it is determined that there are no subcontracting possibilities the determination must be 

approved at a level above the contracting officer and placed in the contract file 

(d) In solicitations for negotiated acquisitions the contracting officer may require the submission of 

subcontracting plans with initial offers or at any other time prior to award In determining when 

subcontracting plans should be required as well as when and with whom plans should be negotiated the 

contracting officer shall consider the integrity of the competitive process the goal of affording 

maximum practicable opportunity for small small disadvantaged and women owned small business 

concerns to participate and the burden placed on offerors 

19 705-3 Preparing the solicitation 
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The contracting officer shall provide the Small Business Administration's (SBA's) resident 

procurement center representative, if any a reasonable period of time to review any solicitation 

requiring submission of a subcontracting plan and to submit advisory findings before the solicitation is 

issued 

19 705-4 Reviewing the subcontracting plan 

The contracting officer shall review the subcontracting plan for adequacy ensuring that the required 

information goals and assurances are included (see 19 704) 

(a) No detailed standards apply to every subcontracting plan Instead the contracting officer must 

consider each plan in terms of the circumstances of the particular acquisition including 

(1) Previous involvement of small business concerns as prime contractors or subcontractors in 

similar acquisitions 

(2) Proven methods of involving small business concerns as subcontractors in similar acquisitions 

and 

(3) The relative success of methods the contractor intends to use to meet the goals and 

requirements of the plan as evidenced by records maintamed by contractors 

(b) If under a sealed bid solicitation a bidder submits a plan that does not cover each of the a [ 111 

required elements (see 19 704) the contracting officer shall advise the bidder of the deficiency and 

request submission of a revised plan by a specific date If the bidder does not submit a plan 

[that] incorporates the *required elements within the time allotted the bidder shall be ineligible for 

award If the plan although responsive evidences the bidder's intention not to comply with its 

obligations under the clause at 52 2 19-8 Utilization of Small Small Disadvantaged and Women Owned 

Small Business Concerns the contracting officer may find the bidder nonresponsible 
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(c) In negotiated acquisitions, the contracting officer shall determine whether the plan is acceptable 

based on the negotiation of each of the fm [ 111 elements of the plan (see 19 704) Subcontracting goals 

should be set at a level that the parties reasonably expect can result from the offeror expending good 

fath efforts to use small small disadvantaged and women owned small business subcontractors to the 

maximum practicable extent [The contracting officer shall take particular care to ensure that the 

offeror has not submitted unreasonably low goals to minimlze exposure to liquidated damages and 

to avoid the administrative burden of substantiating good faith efforts Additionally,]S[p]articular 

attention should be paid to the identification of steps that if taken would be considered a good faith 

effort No goal should be negotiated upward if it is apparent that a higher goal will significantly increase 

the Government's cost or senously impede the attainment of acquisition objectives An incentive 

subcontracting clause (see 52 2 1 9- 10 Incentive Subcontracting Program) may be used when additional 

and unique contract effort, such as providing technical assistance could significantly increase 

subcontract awards to small, small disadvantaged or women-owned small businesses 

(d) In determining the acceptability of a proposed subcontracting plan the contracting officer should 

take the following actions 

(1) [Obtain information available from the cognlzant administrative contracting office, as 

provided for in 19 706(a), and -B[e]valuate the offerorls past performance in awarding subcontracts for 

the same or similar products or services to small, small disadvantaged and women-owned small business 

concerns If information is not available on a specific type of product or service, evaluate the offeror's 

overall past performance [and consider the performance of other contractors on similar efforts] 

(2) In accordance with 15 U S C 637(d)(4)(F)(iii) ensure that the goals offered are attainable in 

relation to-- 
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(1) The subcontracting opportunities available to the contractor, commensurate with the 

efficient and economical performance of the contract 

(11) The pool of eligible subcontractors available to fulfill the subcontracting opportunities and 

(iii) The actual performance of such contractor in fulfilling the subcontracting goals specified in 

prior plans 

[(3) Ensure that the subcontracting goals are consistent with the offeror's cost QT pricing 

data or information other than cost or pricing data ] 

f3)[(4)] Evaluate the offeror's make-or-buy policy or program to ensure that it does not conflict 

with the offeror's proposed subcontracting plan and is in the Government's interest If the contract 

involves products or services that are partxularly specialized or not generally available in the 

commercial market consider the offeror's current capacity to perform the work and the possibility of 

reduced subcontracting opportunities 

#[(5)] Evaluate subcontracting potential considering the offeror's make or-buy policies or 

programs, the nature of the pe&e& [supplies] or services to be subcontracted the known availability 

of small small disadvantaged and women-owned small business concerns in the geographical area 

where the work will be performed, and the potential contractor's long-standing contractual relationship 

with its suppliers 

@[(6)] Advise the offeror of available sources of information on potential small small 

disadvantaged and women-owned small business subcontractors as well as any specific concerns known 

to be potential subcontractors If the offeror's proposed goals are questionable the contracting officer 

shall emphasize that the information should be used to develop realistic and acceptable goals 

@[(7)] Obtam advice and recommendations from the SBA procurement center representative (if 

any) and the agency small business specialist 
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19 705-5 Awards involving subcontracting plans 

(a) In making an award that requires a subcontracting plan, the contracting officer shall be responsible 

for the following 

(1) Consider the contractor's compliance with the subcontracting plans submitted on previous 

contracts as a factor in determining contractor responsibility 

(2) Assure that a subcontracting plan was submitted when required 

(3) Notify the SBA resident procurement center representative of the opportunity to review the 

proposed contract (including the plan and supporting documentation) The notice shall be issued in 

sufficient time to provide the representative a reasonable time to review the material and submit 

advisory recommendations to the contracting officer Falure of the representative to respond in a 

reasonable period of time shall not delay contract award 

(4) Determine any fee that may be payable if an incentive is used in conjunction with the 

subcontracting plan 

(5) Ensure that an acceptable plan is incorporated into and made a material part of the contract 

(b) Letter contracts and similar undefinitized instruments, which would otherwise meet the 

requirements of 19 702(a)( 1) and (2) shall contain at least a preliminary basic plan addressing the 

requirements of 19 704 and in such cases require the negotiation of the final plan within 90 days after 

award or before definitization whichever occurs first 

19 705-6 Postaward responsibilities of the contracting officer 

After a contract or contract modification containing a subcontracting plan is awarded the contracting 

officer [who approved the plan] is responsible for the following 
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(a) Notifying the SBA of the award by sending a copy of the award document to the Assistant 

Regional Administrator for Procurement Assistance in the SBA region where the contract will be 

performed 

(b) Forwarding a copy of each (commercial] plan and any associated approvals to the Assistant 

Regional Administrator for Procurement Assistance in the SBA region where the contractor's 

headquarters is located [ 1 3  $ 

w 
(c) Giving to the assigned SBA resident procurement center representative (if any) a copy of- 

(1) Any subcontracting plan submitted in response to a sealed bid solicitation and 

(2) The final negotiated subcontracting plan that was incorporated into a negotiated contract or 

contract modification 

(d) Notifying the SBA resident procurement center representative of the opportunity to review 

subcontracting plans in connection with contract modifications 

(e) Forwarding a copy of each plan or a determination that there is no requirement for a 

subcontracting plan to the cognizant contract administration office 

( f )  Initiating action to assess liquidated damages in accordance with 19 705-7 upon a 

recommendation by the administrative contracting officer or receipt of other reliable evidence to indicate 

that such action is warranted 

(g) Taking action to enforce the terms of the contract upon receipt of a notice under 19 7 0 6 w  [(f)] 

19 705-7 Liquidated damages 

(a) Maximum practicable utilization of small small disadvantaged and women owned small business 

concerns as subcontractors in Government contracts is a matter of national interest with both social and 

economic benefits When a contractor fads to make a good fath effort to comply with a subcontracting 
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plan, these objectives are not achieved and 15 U S C 637(d)(4)(F) directs that liquidated damages shall 

be paid by the contractor 

(b) The amount of damages attributable to the contractor's fmlure to comply shall be eqwaMe an 

amount equal [to] the actual dollar amount by which the contractor failed to achieve each 

subcontract[ing] goal1 ] Q - 
(c) If at ee&w& completion [of the basic contract or any option], or in the case of a commercial 

pmxkwts plan at the close of the fiscal year for which the plan is applicable a contractor has failed to 

meet its subcontracting goals[, the contracting offcer shall review all available information for an 

indication that the contractor has not made a good faith effort to comply with the plan If no such 

indication is found, the contracting officer shall document the file accordingly ] 8RB [Ifl the 

contracting officer decides in accordance with paragraph (d) of this subsection that the contractor failed 

to make a good fath effort to comply with its subcontracting plan the contracting officer shall give the 

contractor written notice specifying the failure advising the contractor of the possibility that the 

contractor may have to pay to the Government liquidated damages and providing a period of 4-0 [ 15 

workmg] days (or longer period as necessary) within which to respond The notice shall give the 

contractor an opportunity to demonstrate what good faith efforts have been made before the contracting 

officer issues the final decision, and shall further state that failure of the contractor to respond may be 

taken as an admission that no valid explanation exists 3 

(d) In determining whether a contractor failed to make a good faith effort to comply with its 

subcontracting plan a contracting officer must look to the totality of the contractor's actions consistent 
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with the information and assurances provided in its plan The fact that the contractor failed to meet its 

subcontracting goals does not in and of itself constitute a failure to make a good fath effort For 

example notwithstanding a contractor's diligent effort to identify and solicit offers from small small 

disadvantaged and women-owned small business concerns factors such as unavailability of anticipated 

sources or unreasonable prices may frustrate achievement of the contractor's goals However when 

considered in the context of the contractors total effort in accordance with its plan the following [, 

though not all inclusive,] may be considered as.-.'.n., [indicators] of a failure to make a good faith 

effort a failure to attempt to identify contact solicit or consider for contract award small small 

disadvantaged or women-owned small business concerns, a falure to designate [and maintain] a 

company official to administer the subcontracting program [and monitor and enforce compliance with 

the plan, a failure to submit Standard Form (SF) 294, Subcontracting Report for Individual 

Contracts, or SF 295, Summary Subcontract Report, in accordance with the instructions on the 

forms or as provided in agency regulations] a falure to mantan records or otherwise demonstrate 

procedures adopted to comply with the plan [or] the adoption of company policies or procedures 

wk&[that] have as their objectives the frustration of the objectives of the plan 

(e) If after consideration of all the pertinent data, the contracting officer finds that the contractor 

failed to make a good faith effort to comply with its subcontracting plan the contracting officer shall 

issue a final decision to the contractor to that effect and require the payment of liquidated damages in an 

amount stated The contracting officer's final decision shall state that the contractor has the right to 

appeal under the clause in the contract entitled Disputes 
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w 
[(f) With respect to commercial plans approved under the [clause at] 52 219- 

9, Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan, the 

contracting officer that approved the plan shall- 

(1) Perform the functions of the contracting officer under this subsection on behalf of all 

agencies with contracts covered by the commercial plan, 

(2) Determine whether or not the goals in the commercial plan were achieved and, if they 

were not achieved, review all available information for an indication that the contractor has not 

made a good faith effort to comply with the plan, and document the results of the review, 

(3) If a determination is made to assess liquidated damages, in order to calculate and 

assess the amount of damages, the contracting officer shall ask the contractor to provide- 

(1) Contract numbers for the Government contracts subject to the plan, 

(ii) The total Government sales during the contractor’s fiscal year, and 

(iii) The amount of payments made under Government contracts subject to that plan 

that contributed to the contractor’s total sales during the contractor’s fiscal year 

(4) When appropriate, assess liquidated damages on the Government’s behalf, based on 

the pro rata share of subcontracting attnbutable to the Government contracts For example The 

contractor’s total actual sales were $50 million and its actual subcontracting was $20 million The 

Government’s total payments under contracts subject to the plan contributing to the contractor’s 

total sales were $5 million, which accounted for 10 percent of the contractor’s total sales 

Therefore, the pro rata share of subcontracting attributable to the Government contracts would 
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be 10 percent of $20 million, or $2 million To continue the example, if the contractor failed to 

achieve its small business goal by 1 percent, the liquidated damages would be calculated as 1 

percent of $2 million, or  $20,000 The contracting officer shall make similar calculations for each 

category of small business where the contractor failed to achieve its goal and the sum of the dollars 

for all of the categories equals the amount of the liquidated damages to be assessed A copy of the 

contracting officer's final decision assessing liquidated damages shall be provided to other 

contracting officers with contracts subject to the commercial plan ] 

(g) Liquidated damages shall be in addition to any other remedies that the Government may have 

[(h) Every contracting officer with a contract that is subject to a commercial plan shall include 

in the contract file a copy of the approved plan and a copy of the final decision assessing 

liquidating damages, if applicable ] 

19 706 Responsibilities of the cognlzant administrative contracting officer 

@j The administrative contracting officer is responsible for assisting in evaluating subcontracting 

plans and for monitoring, evaluating and documenting contractor performance under the clause 

prescnbed in 19 708(b) and any subcontracting plan included in the contract The contract 

administration office shall provide the necessary information and advice to support the contracting 

officer, as appropriate by furnishing-- 

(4 j  [(a)] Documentation on the contractor's performance and compliance with subcontracting 

plans under previous contracts 

# [(b)] Information on the extent to which the contractor is meeting the plan's goals for 

subcontracting with eligible small small disadvantaged and women-owned small business concerns 
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@j [(c)] Information on whether the contractor's efforts to ensure the participation of small small 

disadvantaged and women-owned small business concerns are in accordance with its subcontracting 

Plan 

f4) [(d)] Information on whether the contractor is requiring its subcontractors to adopt similar 

subcontracting plans 

fs) [(e)] Immediate notice if during performance the contractor is failing to meet its 

commitments under the clause prescribed in 19 708(b) or the subcontracting plan 4 

fe) [ ( f ) )  Immediate notice and rationale if during performance the contractor is fading to comply 

in good faith with the subcontracting plan[, and] 

[(g) Immediate notice that performance under a contract is complete, that the goals were or 

were not met, and if not met, whether there is any indication of a lack of a good faith effort to 

comply with the subcontracting plan ] 

19 707 The Small Business Administration's role in carrying out the program 

(a) Under the program, the SBA may-- 

(1) Assist both Government agencies and contractors in carrying out their responsibilities with 

regard to subcontracting plans 

(2) Review (within 5 working days) any solicitation that meets the dollar threshold in 19 702(a)( 1) 

or (2) before the solicitation is issued 
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(3) Review (within 5 working days) before execution any negotiated contractual document 

requiring a subcontracting plan, including the plan itself, and submit recommendations to the contracting 

officer, which shall be advisory in nature and 

(4) Evaluate compliance with subcontracting plans, either on a contract-by-contract basis or in 

the case of contractors having multiple contracts on an aggregate basis 

(b) The SBA is not authorized to (1) prescribe the extent to which any contractor or subcontractor 

shall subcontract (2) specify concerns to which subcontracts will be awarded or (3) exercise any 

authonty regarding the admimstration of individual pnme contracts or subcontracts 

19 708 Solicitation provisions and contract clauses 

(a) The contracting officer shall insert the clause at 52 219-8 Utilization of Small Small 

Disadvantaged and Women-Owned Small Business Concerns in solicitations and contracts when the 

contract amount is expected to be over the simplified acquisition threshold unless-- 

(1) A personal services contract is contemplated (see 37 104) or 

(2) The contract together with all its subcontracts is to be performed entirely outside of any State 

temtory, or possession of the United States the District of Columbia and the Commonwealth of Puerto 

Rlco 

(b)( 1) The contracting officer shall, when contracting by negotiation insert the clause at 52 21 9 9 

Small Small Disadvantaged and Women-Owned Small Business Subcontracting Plan in solicitations 

and contracts that (1) offer subcontracting possibilities (11) are expected to exceed $500 000 ($1 000 000 

for construction of any public facility), and (iii) are required to include the clause at 52 219-8 

Utilization of Small, Small Disadvantaged and Women-Owned Small Business Concerns unless the 

acquisition is set aside or is to be accomplished under the 8(a) program When contracting by sealed 

bidding rather than by negotiation the contracting officer shall use the clause with its Alternate I When 
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contracting by negotiation and subcontracting plans are required with initial proposals as provided for in 

19 705 2(d) the contracting officer shall use the clause with its Alternate I1 

(2) The contracting officer shall insert the clause at 52 2 19 16, Liquidated Damages - 

Subcontracting Plan in all solicitations and contracts containing the clause at 52 2 19-9 Small Small 

Disadvantaged and Women-Owned Small Business Subcontracting Plan or [the clause with] its 

Alternate I [or 111 

(c)( 1) The contracting officer may when contracting by negotiation insert in solicitations and 

contracts a clause substantially the same as the clause at 52 219-10 Incentive Subcontracting Program 

when a subcontracting plan is required (see 19 7 0 2 m )  and inclusion of a monetary incentive is in 

the judgment of the contracting officer necessary to increase subcontracting opportunities for small 

small disadvantaged and women owned small business concerns and IS commensurate with the efficient 

and economical performance of the contract unless the conditions in paragraph (c)(3) of this section are 

applicable The contracting officer may vary the terms of the clause as specified in paragraph (c)(2) of 

this section 

(2) Various approaches may be used in the development of small, small disadvantaged and 

women-owned small business concerns' subcontracting incentives They can take many forms from a 

fully quantified schedule of payments based on actual subcontract achievement to an award[-]fee 

approach employing subjective evaluation cnteria (see paragraph (c)(3) of this section) The incentive 

should not reward the contractor for results other than those that are attributable to the contractor's 

efforts under the incentive subcontracting program 

(3) As specified in paragraph (c)(2) of this section, the contracting officer may include small 

small disadvantaged and women owned small business subcontracting as one of the factors to be 
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considered in determining the award fee in a cost-plus-award-fee contract, in such cases however the 

contracting officer shall not use the clause at 52 2 19-1 0 Incentive Subcontracting Program 

52 219-9 Small, Small Disadvantaged and Women-Owned Small Business 

Subcontracting Plan 

As prescribed in 19 708(b) insert the following clause 

SMALL, SMALL DISADVANTAGED AND WOMEN-OWNED 

SMALL BUSINESS SUBCONTRACTING PLAN (Date) 

(a) This clause does not apply to small business concerns 

[(b) Definitions 

As used in this clause- 

“Commercial item” means a product or service that satisfies the definition of commercial item 

in section 2 101 of the Federal Acquisition Regulation 

“Commercial plan” means a subcontracting plan (including goals) that covers the offeror’s 

fiscal year and that applies to the entire production of commercial items sold by either the entire 

company or a portion thereof (e g , division, plant, or  product line) 

“Individual contract plan” means a subcontracting plan that covers the entire contract period 

(including option periods), applies to a specific contract, and has goals that are based on the 
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offeror’s planned subcontracting in support of the specific contract, except that indirect costs 

incurred for common or joint purposes may be allocated on a prorated basis to the contract 

“Master plan” means a subcontracting plan that contains all the required elements of an 

individual contract plan, except goals, and may be incorporated into individual contract plans, 

provided the master plan has been approved 1 

“Subcontracty” -means any agreement (other than one involving an employer- 

employee relationship) entered into by a Federal Government prime Contractor or subcontractor calling 

for supplies or services required for performance of the contract or subcontract 

(c) The offeror upon request by the Contracting Officer, shall submit and negotiate a subcontracting 

plan, where applicable which separately addresses subcontracting with small business concerns with 

small disadvantaged business concerns and with women-owned small business concerns If the offeror 

is submitting an individual contract plan the plan must separately address subcontracting with small 

business concerns small disadvantaged business concerns and women-owned small business concerns 

wth a separate part for the basic contract and separate parts for each option (if any) The plan shall be 

included in and made a part of the resultant contract The subcontracting plan shall be negotiated within 

the time specified by the Contracting Officer Failure to submit and negotiate the subcontracting plan 

shall make the offeror ineligible for award of a contract 

(d) The offeror’s subcontracting plan shall include the following 

(1) Goals, expressed in terms of percentages of total planned subcontracting dollars for the use of 

small business concerns small disadvantaged business concerns and women-owned small business 

concerns as subcontractors The offeror shall include all subcontracts that contribute to contract 

performance and may include a proportionate share of products and services that are normally allocated 

as indirect costs 
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(2) A statement of-- 

(I) Total dollars planned to be subcontracted [for an individual contract plan, or the 

offeror’s total projected sales, expressed in dollars, and the total value of projected subcontracts to 

support the sales for a commercial plan] 

(11) Total dollars planned to be subcontracted to small business concerns, 

(111) Total dollars planned to be subcontracted to small disadvantaged business concerns and 

(iv) Total dollars planned to be subcontracted to women-owned small business concerns 

(3) A description of the principal types of supplies and services to be subcontracted and an 

identification of the types planned for subcontracting to (1) small business concerns (11) small 

disadvantaged business concerns and (111) women-owned small business concerns 

(4) A description of the method used to develop the subcontracting goals in paragraph (d)(l) of 

this clause 

(5) A description of the method used to identify potential sources for solicitation purposes (e g 

existing company source lists the Procurement Automated Source System (PASS) of the Small 

Business Administration the National Minority Purchasing Council Vendor Information Service the 

Research and Information Division of the Minority Business Development Agency in the Department of 

Commerce or small small disadvantaged and women-owned small business concerns trade 

associations) A firm may rely on the information contsuned in PASS as an accurate representation of a 

concern’s size and ownership characteristics for purposes of maintaining a small business source list A 

firm may rely on PASS as its small business source list Use of the PASS as its source list does not 

relieve a firm of its responsibilities (e g outreach assistance counseling publicizing subcontracting 

opportunities) in this clause 
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(6)  A statement as to whether or not the offeror included indirect costs in establishing 

subcontracting goals and a description of the method used to determine the proportionate share of 

indirect costs to be incurred with (1) small business concerns (11) small disadvantaged business concerns 

and (111) women-owned small business concerns 

(7) The name of the individual employed by the offeror who will administer the offerork 

subcontracting program and a description of the duties of the individual 

(8) A description of the efforts the offeror will make to assure that small small disadvantaged and 

women owned small business concerns have an equitable opportunity to compete for subcontracts 

(9) Assurances that the offeror w11 include the clause in t h s  contract entitled 'Utilization of 

Small, Small Disadvantaged And Women-Owned Small Business Concerns" in all subcontracts that 

offer further subcontracting opportunities and that the offeror wl l  require all subcontractors (except 

small business concerns) &[that] receive subcontracts in excess of $500 000 ($1 000 000 for 

construction of any public facility) to adopt a [subcontracting] plan 

&be"W [that complies with the requirements of this clause] 

(1 0) Assurances that the offeror will (1) Cooperate in any studies or surveys as may be required 

(11) Submit periodic reports 

compliance by the offeror with the subcontracting plan (111) Submit Standard Form (SF) 294, 

Subcontracting Report for Individual Contracts and/or SF 295 Summary Subcontract Report * 

[so that] the Government4e [can] determine the extent of 

[following] the instructions on the forms [or as provided in agency regulations,] and 

(iv) Ensure that its subcontractors agree to submit fl [SF's 294 and 2951 

(1 l)] A + e & & e ~  [description] of the types of records &e-e&hw [that] will [be] maintain[ed] 

V (concerning] procedures that have been adopted to comply with the requirements and 

goals in the plan including establishing source lists and a description of [the offeror's] &s efforts to 
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locate small small disadvantaged and women-owned small business concerns and award subcontracts to 

them The records shall include at least the following (on a plant-wide or company wide basis unless 

otherwise indicated) 

(1) Source lists (e g PASS), guides, and other data that identify small small disadvantaged and 

women owned small business concerns 

(ii) Organizations contacted in an attempt to locate sources that are small small disadvantaged 

or women-owned small business concerns 

(111) Records on each subcontract solicitation resulting in an award of more than $100 000 

indicating (A) Whether small business concerns were solicited and if not why not (B) Whether small 

disadvantaged business concerns were solicited and if not why not (C) Whether women-owned small 

business concerns were solicited and if not why not, and (D) If applicable the reason award was not 

made to a small business concern 

(iv) Records of any outreach efforts to contact-(A) trade associations (B) business 

development organizations and (C) conferences and trade fsllrs to locate small small disadvantaged and 

women-owned small business sources 

(v) Records of internal guidance and encouragement provided to buyers through (A) 

workshops seminars training etc and (B) monitoring performance to evaluate compliance with the 

program s requirements 

(vi) On a contract-by contract basis records to support award data submitted by the offeror to 

the Government including the name address and business size of each subcontractor Contractors 

having 1 (commercial] plans need not comply with this requirement 

(e) In order to effectively implement this plan to the extent consistent with efficient contract 

performance the Contractor shall perform the following functions 
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(1) Assist small small lsadvantaged and women-owned small business concerns by arranging 

solicitations time for the preparation of bids quantities specifications and delivery schedules so as to 

facilitate the participation by such concerns Where the e[C]ontractor's lists of potential small small 

disadvantaged and women-owned small business subcontractors are excessively long reasonable effort 

shall be made to give all such small business concerns an opportunity to compete over a period of time 

(2) Provide adequate and timely consideration of the potentialihes of small small disadvantaged 

and women owned small busmess concerns in all "make or buy" decisions 

(3) Counsel and discuss subcontracting opportunihes with representatives of small small 

disadvantaged and women-owned small business firms 

(4) Provide notice to subcontractors concerning penalties and remedies for misrepresentations of 

business status as small, small disadvantaged or women-owned small business for the purpose of 

obtaning a subcontract that is to be included as part or all of a goal contained in the Contractor's 

subcontracting plan 

(0 A master wbm&&mg plan on a plant or division wide basis wh&[that] contains all the 

elements required by paragraph (d) of this clause, except goals may be incorporated by reference as a 

part of the subcontracting plan required of the offeror by this clause provided (1) the master plan has 

been approved (2) the offeror ensures that the master plan is updated as necessary and provides copies 

of the approved master plan including evidence of its approval to the Contracting Officer and (3) goals 

and any deviations from the master plan deemed necessary by the Contracting Officer to satisfy the 

requirements of this contract are set forth in the individual subcontracting plan 
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[(g) A commercial plan is the preferred type of subcontracting plan for contractors furnishing 

commercial items The commercial plan shall relate to the offeror’s planned subcontracting 

generally, for both commercial and Government business, rather than solely to the Government 

contract Commercial plans are also preferred for subcontractors that provide commercial items 

under a pnme contract, whether or not the pnme contractor is supplying a commercial item J 

(h) Prior compliance of the offeror with other such subcontracting plans under previous contracts will 

be considered by the Contracting Officer in determining the responsibility of the offeror for award of the 

contract 

(1) The failure of the Contractor or subcontractor to comply in good faith with (1) the clause of this 

contract entitled Utilization of Small Small Disadvantaged Business and Women-Owned Small 

Business Concerns ‘ I  or (2) an approved plan required by this clause shall be a material breach of the 

contract 

(End of clause) 

Alternate I (OCT 1995) When contracting by sealed bidding rather than by negotiation substitute the 

following paragraph (c) for paragraph (c) of the basic clause 
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(c) The apparent low bidder, upon request by the Contracting Officer, shall submit a subcontracting 

plan where applicable which separately addresses subcontracting with small business concerns with 

small disadvantaged business concerns and with women-owned small business concerns If the bidder is 

submitting an individual contract plan the plan must separately address subcontracting with small 

business concerns small disadvantaged business concerns and women-owned small business concerns 

with a separate part for the basic contract and separate parts for each option (if any) The plan shall be 

included in and made a part of the resultant contract The subcontracting plan shall be submitted within 

the time specified by the Contracting Officer Failure to submit the subcontracting plan shall make the 

bidder ineligible for the award of a contract 

Alternate I1 (MAR 1996) As prescribed in 19 708(b)( 1) substitute the following paragraph (c) for 

paragraph (c) of the basic clause 

(c) Proposals submitted in response to this solicitation shall include a subcontracting plan which 

separately addresses subcontracting with small business concerns small disadvantaged business 

concerns and women owned small business concerns If the offeror is submitting an individual contract 

plan the plan must separately address subcontracting with small business concerns small disadvantaged 

business concerns and women-owned small business concerns with a separate part for the basic contract 

and separate parts for each option (if any) The plan shall be included in and made a part of the resultant 

contract The subcontracting plan shall be negotiated within the time specified by the Contracting 

Officer Failure to submit and negotiate a subcontracting plan shall make the offeror ineligible for award 

of a contract 

* * * * * 

52 219-16 Liquidated Damages--Subcontracting Plan 

As prescribed in 19 708(b)(2) insert the following clause 
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LIQUIDATED DAMAGES--SUBCONTRACTING PLAN (OCT 1995) 

(a) "Failure to make a good fsuth effort to comply with the subcontracting plan as used in this 

clause means a willful or intentional fsulure to perform in accordance with the requirements of the 

subcontracting plan approved under the clause in this contract entitled "Small Small Disadvantaged and 

Women-Owned Small Business Subcontracting Plan," or willful or intentional action to frustrate the 

Plan 

(b) [Performance shall be measured by applying the percentage goals to the total actual 

subcontracting dollars or, if a commercial plan is involved, to the pro rata share of actual 

subcontracting dollars attributable to Government contracts covered by the commercial plan ] If 

at contract completion or in the case of a commercial pm&i& plan at the close of the fiscal year for 

which the plan is applicable the Contractor has fsuled to meet its subcontracting goals and the 

Contracting Officer decides in accordance with paragraph (c) of this clause that the Contractor failed to 

make a good faith effort to comply with its subcontracting plan established in accordance with the 

clause in this contract entitled Small Small Disadvantaged and Women Owned Small Business 

Subcontracting Plan ' the Contractor shall pay the Government liquidated damages in an amount stated 

The amount of probable damages attributable to the Contractor's failure to comply shall be an amount 

equal to the actual dollar amount by which the Contractor failed to achieve each subcontract goal[ ] q 

(c) Before the Contracting Officer makes a final decision that the Contractor has failed to make such 

good fmth effort the Contracting Officer shall give the Contractor written notice specifying the failure 

and permitting the Contractor to demonstrate what good faith efforts have been made [and to discuss 

the matter] Failure to respond to the notice may be taken as an admission that no valid explanation 
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exists If, after consideration of all the pertinent data the Contracting Officer finds that the Contractor 

failed to make a good fsuth effort to comply wth the subcontracting plan the Contracting Officer shall 

issue a final decision to that effect and require that the Contractor pay the Government liquidated 

damages as provided in paragraph (b) of this clause 

(d) With respect to commercial pwd-wet plans $ 

$ [, the Contracting Officer who approved the plan will perform the 

funcbons of the Contracting Officer under this clause on behalf of all agencies with contracts 

covered by the commercial plan] 

(e) The Contractor shall have the right of appeal under the clause in this contract entitled Disputes 

from any final decision of the Contracting Officer 

(f) Liquidated damages shall be in addition to any other remedies that the Government mal have 

(End of clause) 
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GENEBAL SERVICES ADMINISTRATION 

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 

4 8  CFR P a r t s  15, 19, 52, and 53  

[FAR Case 97-3003 

Federal Acquisition Regulation; 
L i q u i d a t e d  Damages 

AGENCfES: Dep2strner.t of D e f e n s e  (DoD), General ServLces 

A d m i n i s t r a t i o n  (SSA), a n d  N a t i o r \ , a l  A e r o n a u t i c s  and  S p a c e  

Administration (NASP.) . 

ACTION: F i n a l  R u l e .  

S-Y: The C i v i l l a n  Agency A c q u i s i t i o n  Council and t h e  

D e f e n s e  Acquisition R e g u l a t i o R s  C o u n c l l  have agreed on a 

f i n a l  rule a m e n d i n g  t h e  F e d c r a i  Acquisition ReguJation ( F A R )  

t o  ciarify pollcy or. i i q u i d a t t s d  damages and commercial 

s u b c o n t r a c t i n g  p l a n s  a n d  t o  implement O?P? P o l i c y  Letter 9 5 -  

1, SubconLractLng Plans f o r  Cornpa3les Supplylng Commercial 

Items. This r e g u l a t o r y  a c t i o n  was not s ’ a b j e c t  to OffLcc of 

Management a n d  B u d g e t  r e v i e w  u n a e r  E x e c u t i v e  Order 1 2 8 6 6 ,  

d a t e d  Sepcember 3 0 ,  i993. T h i s  i s  n o t  a major rule under 

1 5 W.S.C. 804. 

SUPPLEMENTARY INFORMATION : 



2 0 I !I UL SD { :\ i D P { DhR t - C.\r\C 

A .  BACKGROUND 

An interlm rule, under FAR Case 89-042 (Liquidated 

Damages), was published on J u l y  21, 1989 ( 5 4  FR 3 0 7 0 8 ) ,  to 

require a prime contractor to pay liquidated damages upor. a 

finding of a l a c k  of good faith effort to m e e t  small 

busjness subcontracting goals. This rule implemented 

Section 304 of the Business Opportunlty Development Refcrrn 

A c L  of 1988, E'zb. L. 100-656 .  

A proposed rule containing revisions to che interim 

rule was published on April 11, 1997 ( 6 2  FR 179601. The 

revisions in the proposed iuie resulted from the publlc 

comments received on the interim r u l e ,  and from the 

requirements of OFPP P o l i c y  Letter 95-1, Subcontracting 
* 

P l a n s  f o r  Companies Supplying Commercial I t e m s .  

- .  ~ i g h t  sources submitted comments in response to the 

proposed rule. ?.i1 comments were co~sidered 1~ a e v e 3 o p i n g  

the final r u l e .  

B. Regulatory F l e x i b i l i t y  Act 

The Department of Defense ,  the General Ssrvices 

kamizistrztion, ana the Nationai A e r o n a u t l c s  and Space 

Administration cercify that this f i n a l  rule w i l l  not have a 

significant econo!nLc impact or'. a subszantiai number of small 

enLitics w i t h i n  :he meaning of chc Reguiatory Flexlblllty 

Act, 5 U . S . C .  601, et s e a . ,  because small business concerns 

aze exempt from subcor.tractl?g piar.  zequiiements. 



C. P a p e r w o r k  Reduction A c t  +- T h e  Paperwork Reduction A c t  (F’ubl-c 

a p p l y  because t h e  final 

-+  = n d  ~.rzic 7 c L Y..  ..- -~ p- 

L i s t  of S u b j e c t s  in 4 8  CFIt P a r t s  11, 19, 52, and 53 

Government procurement. 



SUBCONTRACTING REPORT FOR INDlVlDUAL CONTRACTS 
(See instructions on reversel 

1 COfVOfUnON. COMPANY OR SUBDIVISION COVERED 
CDMPANY NAME 

G R E Z  ADDRESS 

t:TY o STATE e ZIP C O M  

OMB No.: 9000-0006 
Expires: 0313 1 /98 I 

3 OATESUBMI fED 

. %nu 4 REPORTIN6 PERIOD FROM INCEPTION OF C- 

M A R 3 1  c] SEpT30 /YUR ' 

5 TYPE O f  REPORT 

A AIR FORCE u DEFENSE LOGISTICS AGENCY 

7 REPORT SUBMllTED AS lChux one a d  provmr wDroDrmic numar) I 8 AGENCY OR CONfRnCTOR AWARDHG CONTRACT - IPRlME CONTRACT NUMBER I A  AGENCY'S OR CONTFiACTOR'S NAME 
I I 1 PRIME CONTRnCTOR 

- 
-J SUBCONTFUCTOR 

1 

SUBCONTRACT NUMBER lb STREET ADDRESS 

I I 

is CiN 

DOLLARS ANC PERCENTAGES H THE FOLLOWING BLOCKS 

DO wauw MDIRECT COSTS W NOT INCLUDE MMRECT COSTS 

SUBCONTRACT AWARDS 

! 100.0% I I 1oo.E 
k. TOTAL (Sum of 108 and 7Ub.l 

' : SMALL DISADVANTAGED (SOB) CONCERNS IInclude 
HBCWMII Dollar Amount and Percent of I0c.l 

(Dollar Amount and Percenr of 10c.l 
. L. WOMEN-OWNED SMALL BUSINESS (WOSBi CONCERNS 

C P.EM&F?KS 

1 4 b  TELEPHONE NUMBER 
J A R U  CODE (NUMBER 



~ E U A L  INSTRUCnONS 

1. This report is r o t  required f rom m a l l  b u i n e m s .  

2. This report is not required for commerc ia l  i tems for which a 
z3mDany-wide annual plan 6.0.. a C 4 r n r n a r c d  PbnJ has been approved, 
-or from large businessas in the Depar tment  of Defenu, (DODI Toat 
'ogram for Negotiation of Cornprehen ive  Subcontracting Plans. The 
SJmmary Subcmuact  Report ISF 2951 is required for contractors 
?Derating under one of these t w o  condiuons and should be submined to 
-?e Government in accordance w i th  t h e  i n m u c u o n s  on that form. 

1. ';his form collects subcontract  award  data f rom prime 
:3ntractors/subcontractors that: (a1 hold one or more contracts over 
: jm.000 (over $1 ,OOO.OOO for  c o n m u c t o n  of a public !acilityl; and (b l  
,re reouired to  repon subconuacrs awarded to Small Bunness (SB), 
:Tall 3isadvantaged Busness ISDB). and Women-Owned Small Busness 
wCS8) concerns under a subcoptracnng plan. For the  Department of 

;etense (DOD). the National Aeronauucs and Space Admintstration 
SASA). and the C o a n  Guard. this fo rm also collects subcontract award 

3818 tor Historically Black Colleges and Un iversues  (HBCUsI and Minoriry 
:nsr:tutions (MIS). 

4 .  This report is required for each contract  containing a wbconrract ing 
3ian and must be submined to  the adrnininrauve contractmg officsr 
.AC31 or contractlng ofricer if no  ACO is assigned. semi-annually during 
:mrract performance for t h e  perioas ended March  31st and September 
>Om. A r p a r a t a  repon is requirod for mach contract at  contrac! 
completion. Rqpons are due 30 days aher the  close of each repornng 
x r i o d  unless otherwise directed b y  the conr iact ing officer. Reponr are 
wouired when due. rmgardlea of whether  there has been any 
smcontracting act inry ance the mcept ion of the contract or mnce th.  
xevious repon. 

5 .  Only subcontracts involving per formance within the U.S.. its 
3ossessons. Puerto Rico. and the  Trus t  Terr i tory of h e  Pacific Islands 
mouio oe included in this report. 

6. Purchams from a corporation. company.  o r  a r b d i v i M n  that is an 
afiiiale of the primeisubcontractor are not included in this report. 

7 .  Subcontract award data reponed on this form by prime 
:muactordsubcontractors shall be l imi ted to  awards made to their 
immediate subcontracmrs. Credit cannot be taken for swards made io 
ower tior ubcont rac tor r .  

SPECIFIC INSTRUCnONS 

BLOCK 2: For the Contractor Ident i f icat ion Number, enter the ninodigi t  
>a ta  Universal Numbering System (DUNS) number that identifies the  
smcific contractor eszablishment. If there IS no  DUNS number available 
:nar identifies t h e  exac: name and address entered in Block 1.  contact 
3un and Bradstreet Information Services at 1 -800-333-0505 to get one 
''ee of charge over the telephone. Be prepared to  provioe the following 
Tiormation: (11 ComDany name; ( 2 )  Company aadress: (31 Company 
:sleohone number: (41 Ltne of  business: (51 Chief executive officerlkey 
Tanager; (61 Date me company was started: (71 Number of people 
emoioyea by me comoany: and (81 Company affi i iation. 

SLOCK 4: Check only one. Note that all subcontract award data 
.soorred on th is  form represents activiry s n c e  the  inception of the 
zontrac: throuon the aate indicated in this block. 

3LOCK 5: Check whether this reoort  is a 'Reaular.' -Final,- andlor 
%?vised- report. A 'Final' repor: shouid be checked only i f  the 

:mtractor has completed the  contracr or subcontract reponed in Block 
:. 'Revised' repor: is a chanoe to a repor: previously submined for 
:?e same period. 

2321; 6:  Identlh, the oepartment or agency administering the majority 
- '  s~ocontract ing plans. 

x ~ C K  7: Indicate wnetner the reoorring contractor IS submining tnis 
' t o r :  as a Prime contractor or subconrracror and the prime Contrac: 0 1  

-.dt33nt:ac: numoer 

%OCK 8 Enter tne name and aooress o!  the 'ederai aeparrmen: or 
>;en:V awarOing tne contrac: or tne  prime contrac:or awardins the  
~ ~ D c o n r r a c t .  

>LOCK 9: Check the aporopriate biock t o  indicaie whether indirect 
:3s:s are  i n c h e d  in m e  oollar amounts in biocks 10a through 12. T o  
v l f u r +  comperabiiiry benveen the goal and actual columns, the 
=3n1ra:tOr mey include indirect c o n s  in the actual column only i f  t h e  
wOcontracting plan included indirect c o n s  in the goal. 

S-OCKS 100 through 12: 
.'?'cBn: goals in eacn category (S6. Sot. and WOS8i  trom The sub- 

_- 

- I  

-, 

Under 'Current Goal.' enter the dollar and 

contracung plan approved for th is contract .  (If the original goals 
agreed upon at contract award  have been  revised as d resu l t  of 
contract  modificaoons, enter t h e  or ig inal  goals in Block 13. The 
amounts entered in Blocks l o a  th rough 1 2  should reflect the 
revised goals.) Under - A c t u a l  Cumuhtiuc. enter acrual 
l u b c o n a a c t  achievements ldolbr and percent )  fmrn the mception 
of the contract through the &ate of the repor t  dmwn h B b c t  4. In 
cases where indirect coRs  are included. the amounts should 
include bo th  direc: awards and an appropr iate prorated pomon  of 
indirect a wards. 

BLOCK loa: Report all subcontracts awarded  t o  SBs including 
subcontracts to SDBs and WOSBs. For DOD, NASA, and Coast 
Guard contracts. include arbcont rscr ing  a w a r d s  to HBCUs nnd MIS. 

BLOCK l o b :  Rwon all subcontracts a w a i d e d  IO large businesses 
(LBsl.  

BLOCX 1Oc: Report on this l ine the to ta l  of all subcontracts 
awarded under this contract ( the  sum of l ines l o a  and 1 Ob). 

BLOCKS 11 and 12: Each of these i tems i s  a subcategory of Block 
l o a .  Note that in arne  a s e s  the same dolbrs m a y  be reponed in 
both  B b c t  11 and B b c k  12 La. .  SDBc  o w n e d  b y  wornmnl. 

BLOCK 11: Report all subcontraczs a w a r d e d  t o  SDBs (including 
women+wned SDBal. For DOD, NASA, and Coast Guard 
cont rac~s .  include subcontract awards  t o  HBCUs and MIS. 

BLOCK 12: Repon all subcontracts a w a r d e d  t o  Women-Owned 
firms (including SDBs owned  b y  wornenl .  

BLOCK 13: Enter a short narrat ive explanat ion if (a) SB. SDB, or 
WOSB accomplishments fall be low tha t  w h i c h  would be expected 
uwng a straight-line projection of goals th rough Khe period of 
connact  performance; or Ibl if th is is a f ina l  report .  any one of the 
three goals was not met. 

S E C I A L  INSTRUCTIONS FOR COMMERCIAL PLANS 

DEFlNmONS 

1 .  Commercial item means a produc t  or service that satisfies the 
definiuon of commercial i rem in Secuon  2.101 of the Federal 

Acquiar ion Regulation. i n~ \dh ; r \5  3 0 @ \ ~  
2. Commercial plan means a subcont rac t ing  planfthat covers the 
of feror 's fiscal year and that applies t o  t h e  enure production of 
commercial i tems sold by either the en t i re  company or a port ion 
thereof 1e.g.. diviwon, p h K .  or produc: l ine).  

3. Subcontract means a contrac:. purchase order, amendment, or 
other legal obligation executed  b y  tne prime 
contractor/subcontractor calling for supplies or services required for 
t h e  performance of the  original con t rac t  or subconrract. 

4. Direct Subcontract Awards are those tha t  are identif ied w i th  
the  performance of one or more speci f ic  Government  contract(s1. 

5 .  Indirect costs are those wh ich .  because of incurrence for 
common or joint purposes, are n o t  ident i f ied with specific 
Government contracts: these a wards are related to  Government 
contract performance but remain for al locat ion aker  direct awards 
have been determined and ident i f ied t o  specific Government 
contracts. 

DISTRIBUTION OF THIS REPORT 

For the Awarding Agency or Contractor:  

The original copy of this report  snould be  provioed to the  
contracting officer at the agency or cont rac tor  identif ied in Block E. 
For contracts w i th  DOD. a copy should also be proviaed to t h e  
Defense Lopst ics Agency ( D L k l  af t he  cognizant Defense Conrrac: 
Management Area Operations iDCMAO1 o f f i ce .  

For the Small Busness Adminisrrai ion (SEA):  

A- copy of this report mus t  be prov ided to  the cognizant 
Commerical Market fieDresentative ( C M R i  a! rhe time of a 
compliance review. tt is NOT necessary to mai l  the SF 2% to SBA 
unb= specifically requened by the CMR. 
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SUMMARY SUBCONTRACT REPORl 
(See instructions on reverse) 

Z3MPANY NAME I 

OM6 NO.. 9000-0007 
Expires: 03/3 1/98 

4 .  REPORTING PER103: 

I 
5 7 x 3  ADDRESS I 

7 RE?ORT SUBMITED AS /Check one J 

;:;;; 0 O C T l  . 
::F SE?T 30 

5 TVPE OF REPORT 

~ ~ N T F L ~ C T O R  IDENTIFICATION NUMBER 

10 REaSULAR FINAL I7 REVSED 

6 ADMINISXRING ACTlVrrY I- checr aoixabk box/ 

8 N P E  3 F  PLAN 

E OTHER DOE FEDERAL AGENCY ISpcUfyl 

1 E Z E S E  LOGISTICS AGENCY 

1 SUBCONTAACTOR 

, 
If PLAN IS A COMM€RCIAJ. P U N .  SPECIFV THE PERCENTAGE OF ?HE DOLLARS ON \ THIS REDOAT A7RIBUTABl-E T O  THIS AGENCY. 

9 CONTRACTOR‘S MAJOR PROWC?’S OR SERVICE LINES 
I 

5 1  

CUMULATIVE FISCAL YEAR SUBCONTRACT AWARDS 
{Report cumukstivs figures for reportihg period in Bock 4)  

TYPE 
~ 

PERCENT 

of a XI 
o nearer: tenth I WHOLEDOLLARS I. 
. _  

i 3;. SMALL BUSINESS CONCERNS ltnclude SDB, WOSB, H B C W M I )  
[Dollar Amoun: and Percenr of 1Oc.l 

3. LARGE BUSINESS CONCERNS (Dollar Amounr and Percenr of 70c.j 

3:. TOTAL (Sum of 10a and l o b . )  t 
:. SMALL DISADVANTAGED (SDB) CONCE3NS [Dollar Amounr and Percenr of 7oc.l 

I 

i 2. Irl’OMEN-OWNED SMALL BUSINESS (WOSB) CONCERNS 
[Dollar Amouni ana’ Percenr of 10c.I 

3. HlSTORlCALL’f BLACK COLLEGES AND UNIVEESiTIES (HBCU) AND MINORITY 
IKST[TUTIONS (MI) [If aopticaole) (Dollar Amounr and Percen; of 70c.l I 

I 
- R E M A R K S  

16 CHIEF EXECUTIVE OFFICER 
h i h ?  



OENERAL mSTRUC3loNs 

1. 

2 Thk f w  w k t s  ubcontmt a w u d  data lrom pnm 
contrmcrodnhconourton the (a) hold o m  or mws contracts ovsr $5ot).oOO 
lover ~1.ooO.ooO tor conzrrucTwn of  a p u b k  lacdrrvl. and lbl am requwsd to 
moon subcontracts awarded to  SmaU &uness 158). Small budvanraged 
3uuns.s ISDB). end Woman-Owned Smdl B u p ~ v  WOSBI concemr under a 
subcontractmg pkn. For th. D.p.nmnt of D a f a n i  IDODI, tha N . t b ~ l  
Airoruutks 4 S w  Adn&uunfbn INASAI. and th. b a P  clrurd. thk form 
a im colklg ubconmct m ~ u d  daU lor Hhloncab &k C0ll.g.r and 
Unhnriti.. (HBCUsI ud Mho* I naku tbns  IMIal. 

3 This npon wct be a~bmmd -mCannrubv l lor fha YX months ended March 
j l a  and ths twelve months ended Sspremtmr 3Ortrl for contrmx. rrkh c h .  
Depwtnmnt of Da fan r  IDDDl d rnnu&y llor ms rwdvs monmc ended 
Seotembar 30th) for contmcts with cMLvn q o n c r r  except for contrsctc covsmd 
ov an apprr rd  bmmsmlal Ran I r e s  cpeaal n n n r t m n r  in nght-hand column1 
 pons M dum 30 dmys akar the c b e  ol a.ch nponmg prmd 

4 Tiwr nwtt may be wbmrrted on a corporate company or wbdinuon 1e.g.. 
olant M dmuon ooeratmg on a wparare pmfn center1 baur. unlsrr otherwiu 
oirscted by tha ~ J W V  awardnp the contract. 

5 
h e r s 1  wencv. 1 momnte m w n  d n d  ba ubmn.d to arch agency coumnnu onk 

Thii npoR h not mqtm4 from . m s U  b u a n o ~ l r  

ll a prane conrrutor/wbcomrscror IS perlorming work for more man o m  

R a p n  oniy thorn d o k n  wbcontracted thh f k a l  yam lor f h .  pomd 
i d i a t d  h B b c k  4. 

WOCK 10.: Rmpon akl u~bconIracIs'awulrdad l o  SBs hcWinp Prbcontrmc%c 
10 SDBr and WOSBs. For DOD, NASA. urd Cuaa Guard conrrmcts. include 
wbcontmcthg awards to HBCUs and MIL 

BLOW: lob: Flapon all ubeontracer awarded to brga budnera r  ILBsl. 

BLOCK 1Dc: Rspon on t h c  kns the grand total 01 ail subcontracts ltha cum 
01 liner 10. and 10bl. 

BLOCKS 11 and 13: Each of  mtcc ncms i s  a subcategory of Block 10a  
Hoes that h arm mms tha E- d o h  may k m w n e d  on both Bbck :1 
and B b c k  12 L e . .  SDBs owned by womsnl: kewice mbconfracte I D  
H B W r  or MIS should ba nponad on both B b c k  11 and 13. 

BLOCK 11: Rs~on aU rubcontracts awarded to SoBr linclyding 
wornerrownad SDBrl. For DOO, NASA, and h a  Grurd contmcts. ncwde 
UDcontmct awards to H B W c  and MIS. 

BLOCK 12: Rspon dl subcontracts awarded 10 Wornen-Owned Small 
&tumer firms lincluding SDBr owned by wowmnl. 

BLOCK 13 lFor contncts with DOD. NASA. snd b a s t  Owrdt: Enter VK 

I thal age&y'r contracts. p l o d m i  at baa  o m  of mat agency I contracts i i  ovsr 
~ 5 0 0 . 0 0 0  (ova 11.ooO.Mx) for comtructmn of a p u b k  f r i l l ~ l  and contams a 

6. For DOD. a . w n o E L . ~ d  mpoa .hod b. mbminrd lor al contmctc awrrdrd 
by military dap.nmntu.g.ncri andlor wbcontrrcrs awardrd by OOD p k m  
c o n t m c t w  Howeww. W D  conuamorr inuolvsd in construmon and misted 
maintenance snd repair must mbmn a .sparate repon lor each DOD component. 

7.  Only rubcomrutr inwlvirq pertormancc wrthin the U.S.. ns pocwswns.  
Pueno k. and the Trun Terntory of the P a c i l r  Iclandr snoubd bo me lded  VI 
t l u s  m w n .  

8. 
the pmulcubmntrsctor a n  "0' lncludrd h (his mpon. 

9. Subemtract award data re&nod on this form by pnme contractortrsubcon- 
t r ~ o r r  3dl bs Limned to awamr m8de to their hrned~ate wbcontracrorr 
C.I)M( bm c d r n  lor mrrmrdc nvdc IO b r e i  tnr .uhcontncton. 

10. Sae .poci.l mrmrtionr in right-hand column lor Commercial Plans. 

P U R ~ = C  lmm a corporstbn. w m w n y .  or wMivi&n the1 u an alfi ikte of 

OIdh 

s P E a F i c  WTRUCTIONS 

BLOCK 2: FIX tha bnnac to r  bentifcatmn Number. enter the nine-digrt Data 
Uruwr4 Numbsring Synem IDUNSI number mat identifier the wecific contracmr 
enaoli.hmsnt. H them i s  110 DUNS number avaiiabk mot dentif is  the exact 
name wd d d r e u  entered m Bbck 1. contac: Dun and Br.onrwt hformatmn 
Se-r a1 1-80&333-0505 t o  pet one f r e e  of charge over the tekphom. Bc 
preoamd to pmvidc the l obw ing  inlormatron: Ill Company name: I21 Company 
ad0re.S: ( 3 1  b m P M y  temphone number. 141 Line of buuness: 151 Chmf s x e c u t i ~ ~  
officer/key manager. 161 Date the company war maned: (71 Number of peopk 
emoloyed by t h m  compmy: and 181 Company affiiiatron. 

BLOCK 4: Check only o n .  Note that March 31 reorcents the six months from 
Ocrowr 1 n and that September 30th reprecentc the t w e i n  montnr lrom October 
1 SI. Enter the year of  the reponing permd. 

BLOCK 5 chsck whathor this rapon ir a -%gular 'final and/or 'Pawcad- 
reoon A 'Fnd npan b u U  be chcl rad onby ti the conlrac~or has conphlad 
all the contmctr contanng u k o n c n c t m p  pbnr owam8d by the ag.ncy lo w h r h  
n 18 mponng. A 'Rewwd- repon IS a change to a repon prevloudy rubmrned tor 
t h e  r a m  p e d  

KOCK 6 identity the ocbartrnant or agency admlntnenng the mapmy o f  
ruocontract~ng plans 

BLOCK 7 T h i s  rapon encomoacws all contracts wrth the Federal towemman1 for 
t n e  aperacy to when n IS ruommed lncludins cuocontrac~c recetwd trom omer 
rarpc DULIMBWC that ham contracts wnn tnc came agency lnacafe m t t u c  block 
wnether the contractor I C  a p n m  contractor rubcontracfor or both Icheck only 
one 

BLOCK 9 Uuct  onh on*. Check 'Commercial Plan- only if mtr reoon IS unoer 
an aDOrOWd Commercial Plan For a tommerciai h a n  the contractor mum specify 
tnc oarcentage of ooliars in Blocrs 1 0 s  through i 3  annomable t o  t h e  agency t o  
WnCn t h i s  report IC bemp rubrnrned 

8-OCX 9 

BLOCKS 1Q through 13 These entnec should inciwc all rubcontract awards 
retuning from contracis or SUbContractc regardless of  dollar amount rccmwd 
from tha agencv to wntch t h l s  reoor; IC submrned If reponing as a wbcontractor 
m00C c~oCOnfraCIs awaroed under p n m  contract& Amounts should include 

d w c i  awordr anC an aporopnate prorated portmn of indirec: awards (The 
InoIfecr wmm IS barod on the percenragc of  work betng performed lor the 
or?anizatmn 10 when tnc repon IC betng rubmmed in reiatmn t o  other work being 
oemmwd by the pnrm ConlraCtor~cubcontractor I Do n o t  hcbde sward* n u d e  n 
9)DMn Of ComnmremI b u m u  unless 'bmmanc.1- I chrckad h Bbck 8 (.sa 
SpecmI lnnruclanc for Comnercml P b n s  n rqht hrnd column1 

identity t he  map? product or MMCC l iner  0 1  ihc mooning organuation 

1 f i r  mpon is due on October 30th each year lor me prcnour fiscal 
year e ~ e d  September 30th 

2 The annual reoon iubmmed by reponing orgamanonr mat  h a w  an 
appmvsd company-wde annual subcontracting plan lor cornmenial nemr 
shdl  uulude dl rubcontracting activrrv unoer commarcial pianr in etlec: 
dunng fhs year and hai l  k wommad n additmn to the n q u r s d  mponr tor 
oth.r-th.n-commrcml hams. ll any. 

3 Enter M Bbckc 10s through 13 the total 0 1  all subcontract awards 
under the contractor 6 Commercial Ran Show h Block B U'w percantage 
01 t bc  total th.1 I C  annbutable 10 the agency Io w h r h  t h u  npon I b u y  
.ubmmod. Thts  reoon mum be rubmrned to each q e n c y  lrom when 
contracts lo r  commercml producxc covered by an approved Commercml Ran 
were recsiwd 

LI  I 

DEFINITIONS 

1 Commercral Rem moans a product or ~ c r v ~ e  that ratrrfmr chs defuurm 
01 commencal nom in Section 2 101 qf th 

2 Commercial plan means a subcontracting pim@t CDVC~X mC otfemr'r 
fiscal year and that apples to  the entire productmn of commercial nemr 
.old by erther the entire company or a portion thereof 1e.g.. dmoon. plant. 
or product lml 

3 Subcontract rnaanr a contract purchacs order amendmmt or orher 
bgai obligatmn execmed by the pnme contractorrsubcontr~lor caHing lor 
cupplmr or WMCOC reawred for the performance of the onginal contrMt or 
wbcontracf 

4 bract  Subcontract Awards are tho- mat am dentiltad wrth ths 
perlormance 01 one or more rpecific Govsrnment contracttcl 

5 Indirect Subcontrec: Awards are thore whch. becaura of ~ U r T e n c e  
tor common or pint pumoei are not dentifmd wtth rpecifr Covemmenf 
contracts there swards arc rcieted io Government contracc: performance 
bul remain lor allocation aher  direct awards h a w  b w n  determined and 
ment ikd to specifc Government contracts 

f i d e r d  Acquiutlon Rsgulatron 
)flcto,din bG\/ 

SUBMllTAL ADDRESSES FOR ORIGINAL REPORT 

For DOD Contracton. a n d  n p o n c  to the cognaanl contracl mdmininrstmn 
o n r e  as naled n the confrec1 

For Gwibn Agency Contractors a n d  mportc to awardmg agancy 

1 N k S A  Forward reoons tc NASA.  off ice of Procurement m . ~  H S ~  
Warhlngton DC 20546 

1 OTHER FEDERAL DE"ARTX4MENTS OR AGENCIES Forward 
repon to the 3538U [ ~ I C - K O ~  unlerr otherwire provned for ~1 

innructmnc bv t h e  Deoanmcnt or Agency 

F W L L  COHTRACTORS' 

SMALL BUSINESS ADMINIST%LTION ISBA1 Send -mlo coot '  to tne  
cognusnt Commercia Market kc~rerentar ive ICMRI at t h e  addrerr PrOWOed 
by SBA Call 580 Hemouaners in Wsrhtngton DC at  I2021 ?%-6i75 for 
correct sddrccr 11 unknown 
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US. GENERAL SERVICES ADMINISTRATION 
Office of Governmentwide Policy 

OCT I 6  1997 

MEMORANDUM FOR CIVILIAN AGENCY ACQUISITION COUNCIL (CAAC) 
MEMBERS 

FROM: 
C" 
CIVILIAN AGENCY ACQUISITION COUNCIL 

SUBJECT: FAR Case 97-300, Liquidated Damages 

The subject case is provided for consideration by the CAAC as a final rule. 

By memorandum of October 6, 1997, the Defense Acquisition Regulations Council 
@ARC) forwarded to the CAAC a draft final rule amending the FAR to clarifj. policy on 
liquidated damages and commercial subcontracting plans and implement OFPP Policy 
Letter 95- 1 , Subcontracting Plans for Companies Supplying Commercial Items. 

The FAR Staff recommends that the coverage provided by the DARC be approved with 
the following revisions: 

Page 2 - in the definition of subcontract, retain the phrase "as used in this subpart." 
This phrase is necessary because Part 44 contains a different definition of 
subcontract. A similar change is needed in 52.219-9@) (page 23). The DAR Staff 
concurs with this recommendation. 

Page 3 - 19.702(b)(4), replace the proposed phrase "in-scope modifications" with 
the phrase "modifications within the general scope of the contract." The FAR staff 
recommends this change because the recommended phrase is used in Part 43, 
Contract Modifications, while the phrase %-scope" is not defined or commonly 
used in the FAR. 

Page 3 - 19.702@)(4), retain the parenthetical "(or equivalent prior clauses)" and 
remove the proposed new parenthetical. This change is needed because the DARC 
approved change does not take into account earlier versions of the clause that 
were in the FAR or other agency regulations. The DAR Staff concurs with this 
recommendation. 

1800 F Street, NW, Washington, DC 20405-0002 

Federal Recycling Rogram Printed on Recycled Paper 



SF 294 - Remove the unnecessary header "SPECIAL INSTRUCTIONS FOR 
COMMERCIAL PLANS" 

SF 295 - Special instruction #3 for commercial plans, delete "commercial 
products" and insert "commercial items." Also, delete the proposed instruction for 
Block 14 and insert the following special instruction for commercial plans: 

4. List in Block 14 all Federal agencies from which contracts for 
commercial items covered by an approved Commercial Plan were received. 

This change is necessary because: 

1. There are other purposes for block 14 (e.g., the contractor may use it to explain 
why goals were not met or as a continuation of block 9). This instruction should 
not be set out as the only use for Block 14. 
2. A contractor with a commercial plan could have thousands of contract awards 
during the year. Reporting each of these contract awards would be a significant 
burden on the contractor and would provide little needed information to the 
Government. 
3. Although the DARC did not explain the purpose for the proposed change, the 
FAR Staff assumes it is to support the contracting officer's responsibilities in 
assessing liquidated damages under a subcontracting plan. In the event this 
situation should ever arise, data records of agencies listed on the report could be 
searched to locate the contracts awarded to the contractor. 

The following documents are attached for your consideration: 

A. Memorandum from the DARC dated October 6,1997 
B. Matrix and disposition of comments received in response to the proposed rule 

Questions may be referred to Ms. Victoria Moss on 202l501-4764, (e-mail: 
victoria.moss@gsa.gov; FAX: 202/50 1-4067). 

Attachments 
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September 24 ,  1997 

Baseline FAR through FAC 97-0 1 

Subpart 11.5--LIQUIDATED DAMAGES 

11.501 General. 

This subpart provides policies and procedures for the use of liquidated damages clauses in 

solicitations and contracts for supplies, services, and construction [, except for the Liquidated 

Damages--Subcontracting Plan clause at 52.219-16, which may be applied pursuant to 19.705-71. 

* * * * *  

SUBPART 19.7--SUBCONTRACTING WITH SMALL BUSINESS, SMALL 

DISADVANTAGED BUSINESS AND WOMEN-OWNED SMALL BUSINESS CONCERNS 

19.701 Definitions. 

As used in this subpart-- 

[“Commercial plan” means a subcontracting plan (including goals) that covers the offeror’s 

fiscal year and that applies to the entire production of commercial items sold by either the entire 

company or a portion thereof (e.g., division, plant, or product line).] 

“Failure to make a good faith effort to comply with the subcontracting plan- - means willful or intentional failure to perform in accordance with the requirements of the 

subcontracting plan, or willful or intentional action to frustrate the plan. 

[‘?ndividual contract plan” means a subcontracting plan that covers the entire contract period 

(including option periods), applies to a specific contract, and has goals that are based on the 

1 



.. 
offeror's planned subcontracting in support of the specific contract, except that indirect costs 

incurred for common or joint purposes may be allocated on a prorated basis to the contract.] 

["Master plan" means a subcontracting plan that contains all the required elements of an 

individual contract plan, except goals, and may be incorporated into individual contract plans, 

provided the master plan has been approved.] 

"Small business subcontractor" means any concern that-- 

(a) In connection with subcontracts of $10,000 or less * , [has a] number . .  

of employees [, including its affiliates, that] does not exceed 500 persons; and 

(b) In connection with subcontracts exceeding $10,000, W [has a] number of employees or average 

annual receipts, including its affiliates, [that] does not exceed the size standard under O,,,:,, 19.102 for 

the product or service it is providing on the subcontract. 

"Subcontract;' M+W& :- f w  means any agreement (other than one involving an employer- 

employee relationship) entered into by a Government prime contractor or subcontractor calling for 

supplies and/or services required for contract performance, contract modification, or subcontract. 

19.702 Statutory requirements. 

Any contractor receiving a contract for more than the simplified acquisition threshold shall agree in 

the contract that small business concerns, small disadvantaged business concerns and women-owned 

small business concerns shall have the maximum practicable opportunity to participate in contract 

performance consistent with its efficient performance. It is hrther the policy of the United States that its 

prime contractors establish procedures to ensure the timely payment of amounts due pursuant to the 

terms of their subcontracts with small business concerns, small disadvantaged business concerns and 

women-owned small business concerns. 

2 
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(a) Except as stated in paragraph (b) of this section, [Section 8(d) 04 the Small Business Act [(15 

U.S.C. 637(d))] imposes the following requirements regarding subcontracting with small businesses and 

small business subcontracting plans. 

(1) In negotiated acquisitions, each solicitation of offers to perform a contract or contract 

modification, w&&[that] individually is expected to exceed $500,000 ($1,000,000 for construction) 

and that has subcontracting possibilities[,] shall require the apparently successful offeror to submit an 

acceptable subcontracting plan. If the apparently successful offeror fails to negotiate a subcontracting 

plan acceptable to the contracting officer within the time limit prescribed by the contracting officer, the 

offeror will be ineligible for award. 

(2) In sealed bidding acquisitions, each invitation for bids to perform a contract or contract 

modification, w&&[that] individually is expected to exceed $500,000 ($1,000,000 for construction) 

and that has subcontracting possibilities, shall require the bidder selected for award to submit a subcontr- 

acting plan. If the selected bidder fails to submit a plan within the time limit prescribed by the 

contracting officer, the bidder will be ineligible for award. 

(b) Subcontracting plans (see subparagraphs (a)(l) and (2) of this section) are not required-- 

(1) From small business concerns; 

(2) For personal services contracts; 

(3) For contracts or contract modifications that will be performed entirely outside of any State, 

territory, or possession of the United States, the District of Columbia, and the Commonwealth of Puerto 

Rico; or 

(4) For [in-scope] modifications to contracts that do not contain the clause at 52.219-8, Utilization 

of Small, Small Disadvantaged and Women-Owned Small Business Concerns 

dstt4ef) [(or equivalent prior Defense Acquisition Regulation, Federal Procurement Regulations, 
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or NASA Procurement Regulation clauses); e.g., contracts awarded before the enactment of Pub. 

L. 95-5071. 

(c) As stated in 15 U.S.C. 637(d)(8), any contractor or subcontractor failing to comply in good faith 

with the requirements of the subcontracting plan is in material breach of its contract. Further, 15 U.S.C. 

637(d)(4)(F) directs that a contractor's failure to make a good faith effort to comply with the 

requirements of the subcontracting plan shall result in the imposition of liquidated damages. 

(d) ***However, the mentor-protCgC agreement must have been approved by the Office of Small and 

Disadvantaged Business Utilization, Office of the Deputy Under Secretary of Defense (International and 

Commercial Programs) DUSD(I&CP)SADBU, Room 2A338,306 1 Defense Pentagon, Washington, DC 

20301 -3061, (703) 695-1 536, before developmental assistance costs may be credited against subcontract 

goals. 

19.703 Eligibility requirements for participating in the program. 

(a) To be eligible as a subcontractor under the program, a concern must represent itself as a small 

business concern, small disadvantaged business concern or a women-owned small business concern. . 
(1) To represent itself as a small business concern or a women-owned small business concern, a 

concern must meet the appropriate definition in 19.00 1. 

(2) To represent itself as a small disadvantaged business concern, a concern must meet the 

definition in 19.00 1. Individuals who represent that they are members of named groups (Black 

Americans, Hispanic Americans, Native Americans, Asian-Pacific Americans, Subcontinent-Asian 

Americans) may also represent themselves as socially and economically disadvantaged. Individuals 

who are not members of named groups may also represent themselves, and participate in the program, as 

socially and economically disadvantaged if they are qualified by the SBA under the procedures in 13 

CFR 124.105(c)). Concerns that are tribally-owned entities or Native Hawaiian Organizations may 
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.. 
represent themselves as socially and economically disadvantaged if they qualify under the requirements 

of 13 CFR 124.1 12 or 13 CFR 124.113, respectively. The Office of Minority Small Business and 

Capital Ownership Development in the SBA has the final authority to determine the eligibility of a 

concern to be designated as a small disadvantaged business concern, and will answer inquiries from 

contractors and others regarding eligibility. Formal protests of a subcontractor's eligibility as a small 

disadvantaged business may be initiated only by the contracting officer responsible for the prime 

contract or by the SBA. Such protests will be processed in accordance with 13 CFR 124.601 [through] 

124.610. Other small business subcontractors and the prime contractor may submit information to the 

contracting officer in an effort to persuade the contracting officer to initiate a protest. Such protests, in 

order to be considered timely, must be received by the contracting officer prior to completion of 

performance by the intended subcontractor. 

(b) A contractor acting in good faith may rely on the written representation of its subcontractor 

regarding the subcontractor's status [as a small business concern, a small disadvantaged business 

concern, or a women-owned small business concern]. The contractor, the contracting officer, or any 

other interested party can challenge a subcontractor's size status representation by filing a protest, in 

accordance with 13 CFR 12 1.1601 through 121.1608. Protests challenging a subcontractor's 

disadvantaged status representation shall be filed in accordance with 13 CFR 124.60 1 through 124.6 10. 

Protests challenging a subcontractor's status as a women-owned small business concern shall be filed in 

accordance with Small Business Administration procedures. 

19.704 Subcontracting plan requirements. 

(a) Each subcontracting plan required under 19.702(a)(l) and (2) must include-- 

(1) Separate percentage goals for using small business concerns, small disadvantaged business 

concerns and women-owned small business concerns as subcontractors; 

5 



[(2) A statement of the total dollars planned to be subcontracted and a statement of the total 

dollars planned to be subcontracted to small, small disadvantaged and women-owned small 

business concerns;] 

[(3) A description of the principal types of supplies and services to be subcontracted and an 

identification of the types planned for subcontracting to small, small disadvantaged and women- 

owned small business concerns;] 

[(4) A description of the method used to develop the subcontracting goals;] 

[(5) A description of the method used to identify potential sources for solicitation purposes;] 

[(6) A statement as to whether or not the offeror included indirect costs in establishing 

subcontracting goals, and a description of the method used to determine the proportionate share 

of indirect costs to be incurred with small, small disadvantaged and women-owned small business 

concerns;] 

@[7] The name of an individual employed by the offeror who will administer the offeror's 

subcontracting program, and a description of the duties of the individual; 

@)[SI A description of the efforts the offeror will make to ensure that small business concerns, 

small disadvantaged business concerns and women-owned small business concerns +vi# have an 

equitable opportunity to compete for subcontracts; 

f4)[9] Assurances that the offeror will include the clause at 52.219-8, Utilization of Small, Small 

Disadvantaged and Women-Owned Small Business Concerns (see 19.708(b)), in all subcontracts that 

offer further subcontracting opportunities, and that the offeror will require all subcontractors (except 

small business concerns) that receive subcontracts in excess of $500,000 ($1,000,000 for construction) 

to adopt a plan similar to the plan required by the clause at 52.219-9, Small, Small Disadvantaged and 

Women-Owned Small Business Subcontracting Plan (see 19.708(c)); 
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@)[lo] Assurances that the offeror will (i) cooperate in any studies or surveys as may be required, 

[so that] the Government* [can] determine the extent of (ii) submit periodic reports 

compliance by the offeror with the subcontracting plan, end (iii) submit Standard Form (SF) 294, 

Subcontracting Report for Individual Contracts, and SF 295, Summary Subcontract Report,+ 

[following] the instructions on the forms [or as provided in agency regulations, and 

(iv) ensure that its subcontractors agree to submit SF’s 294 and SF 295; and] 

[description] of the types of records 44weHew [that] will [be] . .  @ [111 A- 

maintain[ed] - [concerning] procedures adopted to comply with the requirements and 

goals in the plan, including establishing source lists; and a description of the offeror’s efforts to locate 

small, small disadvantaged and women-owned small business concerns and to award subcontracts to 

them. 

(b) Contractors may establish, on a plant or division-wide basis, a master * plan [(see 

19.701)] w~hi&[that] contains all the elements required by the clause at 52.219-9, Small, Small 

Disadvantaged and Women-Owned Small Business Subcontracting Plan, except goals. Master plans 

shall be effective for a 3-year period after approval by the contracting officer; however, it is incumbent 

upon contractors to maintain and update master plans. Changes required to update master plans are not 

effective until approved by the contracting officer. A master plan, when incorporated in an individual 

plan, shall apply to that contract throughout the life of the contract. 

(c) For [multiyear contracts or] contracts containing options, the cumulative value of the basic 

contract and all options is considered in determining whether a subcontracting plan is necessary (see 

19.705-2(a)). If a plan is necessary and the offeror is submitting an individual contract plan, the plan 

shall contain all the elements required by 19.704(a) and shall contain separate- [statements and 

goals] eae for the basic contract and me for each option. 

7 



, 

[(a) A commercial plan (as defined in 19.701) is the preferred type of subcontracting plan for 

contractors furnishing commercial items. The contractor shall-- 

(1) Submit the commercial plan to either (i) The first contracting officer awarding a 

contract subject to the plan during the contractor’s fiscal year, or (ii) If the contractor has ongoing 

contracts with commercial plans, to the contracting officer responsible for the contract with the 

latest completion date. The contracting officer shall negotiate the commercial plan for the 

Government. The approved commercial plan shall remain in effect during the contractor’s fiscal 

year for all Government contracts in effect during that period; and 

(2) Submit a new commercial plan, 30 working days before the end of the fiscal year, to the 

contracting officer responsible for the uncompleted Government contract with the latest 

completion date. The contractor must provide to each contracting officer responsible for an 

ongoing contract subject to the plan, the identity of the contracting officer that will be negotiating 

the new plan. When the new commercial plan is approved, the contractor shall provide a copy of 

the approved plan to each contracting officer responsible for an ongoing contract that is subject to 

the plan.] 

19.705 Responsibilities of the contracting officer under the subcontracting assistance program. 

19.705-1 General support of the program. 

The contracting officer may encourage the development of increased subcontracting opportunities in 

negotiated acquisition by providing monetary incentives such as payments based on actual 

subcontracting achievement or award[-]fee contracting (see the clause at 52.219-1 0, Incentive Sub- 

contracting Program, and 19.708(c)). When using any contractual incentive provision based upon 

rewarding the contractor monetarily for exceeding goals in the subcontracting plan, the contracting 

officer must ensure that (a) the goals are realistic and (b) any rewards for exceeding the goals are 
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commensurate with the efforts the contractor would not have otherwise expended. Incentive provisions 

should normally be negotiated after reaching final agreement with the contractor on the subcontracting 

plan. 

19.705-2 Determining the need for a subcontracting plan. 

The contracting officer shall take the following actions to determine whether a proposed contractual 

action requires a subcontracting plan: 

(a) Determine whether the proposed contractual action will meet the dollar threshold in 19.702(a)(l) 

or (2). If the action includes options or similar provisions, include their value in determining whether 

the threshold is met. 

(b) Determine whether subcontracting possibilities exist by considering relevant factors such as-- 

(1) Whether firms engaged in the business of furnishing the types of items to be acquired 

customarily contract for performance of part of the work or maintain sufficient in-house capability to 

perform the work; and 

(2) Whether there are likely to be product prequalification requirements. 

(c) If it is determined that there are no subcontracting possibilities, the determination must be 

approved at a level above the contracting officer and placed in the contract file. 

(d) In solicitations for negotiated acquisitions, the contracting officer may require the submission of 

subcontracting plans with initial offers, or at any other time prior to award. In determining when 

subcontracting plans should be required, as well as when and with whom plans should be negotiated, the 

contracting officer shall consider the integrity of the competitive process, the goal of affording 

maximum practicable opportunity for small, small disadvantaged and women-owned small business 

concerns to participate, and the burden placed on offerors. 

19.705-3 Preparing the solicitation. 

9 



The contracting officer shall provide the Small Business Administration's (SBA's) resident 

procurement center representative, if any, a reasonable period of time to review any solicitation 

requiring submission of a subcontracting plan and to submit advisory findings before the solicitation is 

issued. 

19.705-4 Reviewing the subcontracting plan. 

The contracting officer shall review the subcontracting plan for adequacy, ensuring that the required 

information, goals, and assurances are included (see 19.704). 

(a) No detailed standards apply to every subcontracting plan. Instead, the contracting officer must 

consider each plan in terms of the circumstances of the particular acquisition, including-- 

(1) Previous involvement of small business concerns as prime contractors or subcontractors in 

similar acquisitions; 

(2) Proven methods of involving small business concerns as subcontractors in similar acquisitions; 

and 

(3) The relative success of methods the contractor intends to use to meet the goals and 

requirements of the plan, as evidenced by records maintained by contractors. 

(b) If, under a sealed bid solicitation, a bidder submits a plan that does not cover each of the & [ l l ]  

required elements (see 19.704), the contracting officer shall advise the bidder of the deficiency and 

request submission of a revised plan by a specific date. If the bidder does not submit a plan r.rl.:nl. 

[that] incorporates the *required elements within the time allotted, the bidder shall be ineligible for 

award. If the plan, although responsive, evidences the bidder's intention not to comply with its 

obligations under the clause at 52.21 9-8, Utilization of Small, Small Disadvantaged and Women-Owned 

Small Business Concerns, the contracting officer may find the bidder nonresponsible. 
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(c) In negotiated acquisitions, the contracting officer shall determine whether the plan is acceptable 

based on the negotiation of each of the fkc [ l l ]  elements of the plan (see 19.704). Subcontracting goals 

should be set at a level that the parties reasonably expect can result from the offeror expending good 

faith efforts to use small, small disadvantaged and women-owned small business subcontractors to the 

maximum practicable extent. [The contracting officer shall take particular care to ensure that the 

offeror has not submitted unreasonably low goals to minimize exposure to liquidated damages and 

to avoid the administrative burden of substantiating good faith efforts. Additionally,]l&[p]articular 

attention should be paid to the identification of steps that, if taken, would be considered a good faith 

effort. No goal should be negotiated upward if it is apparent that a higher goal will significantly increase 

the Government's cost or seriously impede the attainment of acquisition objectives. An incentive 

subcontracting clause (see 52.2 19- 10, Incentive Subcontracting Program), may be used when additional 

and unique contract effort, such as providing technical assistance, could significantly increase 

subcontract awards to small, small disadvantaged or women-owned small businesses. 

(d) In determining the acceptability of a proposed subcontracting plan, the contracting officer should 

take the following actions: 

(1) [Obtain information available from the cognizant administrative contracting office, as 

provided for in 19.706(a), and 4[e]valuate the offeror's past performance in awarding subcontracts for 

the same or similar products or services to small, small disadvantaged and women-owned small business 

concerns. If information is not available on a specific type of product or service, evaluate the offeror's 

overall past performance [and consider the performance of other contractors on similar efforts]. 

(2) In accordance with 15 U.S.C. 637(d)(4)(F)(iii), ensure that the goals offered are attainable in 

relation to-- 

11 



(i) The subcontracting opportunities available to the contractor, commensurate with the 

efficient and economical performance of the contract; 

(ii) The pool of eligible subcontractors available to fulfill the subcontracting opportunities; and 

(iii) The actual performance of such contractor in fulfilling the subcontracting goals specified in 

prior plans. 

[(3) Ensure that the subcontracting goals are consistent with the offeror's cost or pricing 

data or information other than cost or pricing data.] 

@[(4)] Evaluate the offerork make-or-buy policy or program to ensure that it does not conflict 

with the offerork proposed subcontracting plan and is in the Government's interest. If the contract 

involves products or services that are particularly specialized or not generally available in the 

commercial market, consider the offeror's current capacity to perform the work and the possibility of 

reduced subcontracting opportunities. 

@j[(5)] Evaluate subcontracting potential, considering the offeror's make-or-buy policies or 

programs, the nature of the p"&S [supplies] or services to be subcontracted, the known availability 

of small, small disadvantaged and women-owned small business concerns in the geographical area 

where the work will be performed, and the potential contractor's long-standing contractual relationship 

with its suppliers. 

@[(6)] Advise the offeror of available sources of information on potential small, small 

disadvantaged and women-owned small business subcontractors, as well as any specific concerns known 

to be potential subcontractors. If the offeror's proposed goals are questionable, the contracting officer 

shall emphasize that the information should be used to develop realistic and acceptable goals. 

@[(7)] Obtain advice and recommendations from the SBA procurement center representative (if 

any) arid the agency small business specialist. 
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19.705-5 Awards involving subcontracting plans. 

(a) In making an award that requires a subcontracting plan, the contracting officer shall be responsible 

for the following: 

(1) Consider the contractor's compliance with the subcontracting plans submitted on previous 

contracts as a factor in determining contractor responsibility. 

(2) Assure that a subcontracting plan was submitted when required. 

(3) Notify the SBA resident procurement center representative of the opportunity to review the 

proposed contract (including the plan and supporting documentation). The notice shall be issued in 

sufficient time to provide the representative a reasonable time to review the material and submit 

advisory recommendations to the contracting officer. Failure of the representative to respond in a 

reasonable period of time shall not delay contract award. 

(4) Determine any fee that may be payable if an incentive is used in conjunction with the 

subcontracting plan. 

(5) Ensure that an acceptable plan is incorporated into and made a material part of the contract. 

(b) Letter contracts and similar undefinitized instruments, which would otherwise meet the 

requirements of 19.702(a)(l) and (2), shall contain at least a preliminary basic plan addressing the 

requirements of 19.704 and in such cases require the negotiation of the final plan within 90 days after 

award or before definitization, whichever occurs first. 

19.705-6 Postaward responsibilities of the contracting officer. 

After a contract or contract modification containing a subcontracting plan is awarded, the contracting 

oEcer [who approved the plan] is responsible for the following: 
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(a) Notifying the SBA of the award by sending a copy of the award document to the Assistant 

Regional Administrator for Procurement Assistance in the SBA region where the contract will be 

performed. 

(b) Forwarding a copy of each [commercial] plan and any associated approvals to the Assistant 

Regional Administrator for Procurement Assistance in the SBA region where the contractor's 

headquarters is located[.]% ! 

w 
(c) Giving to the assigned SBA resident procurement center representative (if any) a copy of-- 

(1) Any subcontracting plan submitted in response to a sealed bid solicitation; and 

(2) The final negotiated subcontracting plan that was incorporated into a negotiated contract or 

contract modification. 

(d) Notifying the SBA resident procurement center representative of the opportunity to review 

subcontracting plans in connection with contract modifications. 

(e) Forwarding a copy of each plan, or a determination that there is no requirement for a 

subcontracting plan, to the cognizant contract administration office. 

( f )  Initiating action to assess liquidated damages in accordance with 19.705-7 upon a 

recommendation by the administrative contracting officer or receipt of other reliable evidence to indicate 

that such action is warranted. 

(g) Taking action to enforce the terms of the contract upon receipt of a notice under 1 9 . 7 0 6 0  [(f)]. 

19.705-7 Liquidated damages. 

(a) Maximum practicable utilization of small, small disadvantaged and women-owned small business 

concerns as subcontractors in Government contracts is a matter of national interest with both social and 

economic benefits. When a contractor fails to make a good faith effort to comply with a subcontracting 
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plan, these objectives are not achieved, and 15 U.S.C. 637(d)(4)(F) directs that liquidated damages shall 

be paid by the contractor. 

(b) The amount of damages attributable to the contractor's failure to comply shall be eqwtkj an 

amount equal [to] the actual dollar amount by which the contractor failed to achieve each 

subcontract[ing] goal[.] er, L. - 
(c) If, at emt+a& completion [of the basic contract or any option], or in the case of a commercial 

pw&&s plan, at the close of the fiscal year for which the plan is applicable, a contractor has failed to 

meet its subcontracting goals[, the contracting officer shall review all available information for an 

indication that the contractor has not made a good faith effort to comply with the plan. If no such 

indication is found, the contracting officer shall document the file accordingly.] 

contracting officer decides in accordance with paragraph (d) of this subsection that the contractor failed 

to make a good faith effort to comply with its subcontracting plan, the contracting officer shall give the 

contractor written notice specifying the failure, advising the contractor of the possibility that the 

contractor may have to pay to the Government liquidated damages, and providing a period of 4Q [15 

working] days (or longer period as necessary) within which to respond. The notice shall give the 

contractor an opportunity to demonstrate what good faith efforts have been made before the contracting 

officer issues the final decision, and shall further state that failure of the contractor to respond may be 

taken as an admission that no valid explanation exists. 1 

[Ifl the 

. .  

(d) In determining whether a contractor failed to make a good faith effort to comply with its 

subcontracting plan, a contracting officer must look to the totality of the contractor's actions, consistent 
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with the information and assurances provided in its plan. The fact that the contractor failed to meet its 

subcontracting goals does not, in and of itself, constitute a failure to make a good faith effort. For 

example, notwithstanding a contractor's diligent effort to identify and solicit offers from small, small 

disadvantaged and women-owned small business concerns, factors such as unavailability of anticipated 

sources or unreasonable prices may frustrate achievement of the contractor's goals. However, when 

considered in the context of the contractor's total effort in accordance with its plan, the following [, 

though not all inclusive,] may be considered a s4dk ie  [indicators] of a failure to make a good faith 

effort: a failure to attempt to identify, contact, solicit, or consider for contract award small, small 

disadvantaged or women-owned small business concerns; a failure to designate [and maintain] a 

company official to administer the subcontracting program [and monitor and enforce compliance with 

the plan; a failure to submit Standard Form (SF) 294, Subcontracting Report for Individual 

Contracts, or SF 295, Summary Subcontract Report, in accordance with the instructions on the 

forms or as provided in agency regulations]; a failure to maintain records or otherwise demonstrate 

procedures adopted to comply with the plan; [or] the adoption of company policies or procedures 

w-k&[that] have as their objectives the frustration of the objectives of the plan. 

(e) If, after consideration of all the pertinent data, the contracting officer finds that the contractor 

failed to make a good faith effort to comply with its subcontracting plan, the contracting oficer shall 

issue a final decision to the contractor to that effect and require the payment of liquidated damages in an 

amount stated. The contracting officer's final decision shall state that the contractor has the right to 

appeal under the clause in the contract entitled Disputes. 
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[ ( f )  With respect to commercial plans approved under the [clause at] 52.219- 

9, Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan, the 

contracting officer that approved the plan shall-- 

(1) Perform the functions of the contracting officer under this subsection on behalf of all 

agencies with contracts covered by the commercial plan; 

(2) Determine whether or not the goals in the commercial plan were achieved and, if they 

were not achieved, review all available information for an indication that the contractor has not 

made a good faith effort to comply with the plan, document the results of the review, and provide 

a copy to the other contracting officers with contracts subject to the commercial plan as listed in 

the “Remarks” block of the SF 295; and 

(3) If a determination is made to assess liquidated damages, request that other 

contracting officers with contracts incorporating the plan provide the amount of payments made 

under their Government contracts subject to the plan that contributed to the contractor’s total 

sales during the contractor’s fiscal year, in order to calculate and assess liquidated damages on the 

Government’s behalf. For example: The contractor’s total actual sales were $50 million and its 

actual subcontracting was $20 million. The Government’s total payments under contracts subject 

to the plan contributing to the contractor’s total sales were $5 million, which accounted for 10 

percent of the contractor% total sales. Therefore, the pro rata share of subcontracting 

attributable to the Government contracts would be 10 percent of $20 million, or $2 million. To 

continue the example, if the contractor failed to achieve its small business goal by 1 percent, the 
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liquidated damages would be calculated as 1 percent of $2 million, or $20,000. The contracting 

officer shall make similar calculations for each category of small business where the contractor 

failed to achieve its goal and the sum of the dollars for all of the categories equals the amount of 

the liquidated damages to be assessed. A copy of the contracting officer’s final decision assessing 

liquidated damages shall be provided to other contracting officers with contracts subject to the 

commercial plan as listed in the “Remarks” block of the SF 295.1 

(g) Liquidated damages shall be in addition to any other remedies that the Government may have. 

[(h) Every contracting officer with a contract that is subject to a commercial plan shall include 

in the contract file (1) A copy of the approved plan, (2) A copy of the determination regarding goal 

achievement and (if applicable) whether the contractor made a good faith effort to comply with 

the plan, and (3) A copy of the final decision assessing liquidating damages, if applicable.] 

19.706 Responsibilities of the cognizant administrative contracting officer. 

The administrative contracting officer is responsible for assisting in evaluating subcontracting 

plans, and for monitoring, evaluating, and documenting contractor performance under the clause 

prescribed in 19.708(b) and any subcontracting plan included in the contract. The contract 

administration office shall provide the necessary information and advice to support the contracting 

officer, as appropriate, by furnishing-- 

# [(a)] Documentation on the contractor’s performance and compliance with subcontracting 

plans under previous contracts; 

(2j [@)I Information on the extent to which the contractor is meeting the plan’s goals for 

subcontracting with eligible small, small disadvantaged and women-owned small business concerns; 
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(3j [(c)] Information on whether the contractor's efforts to ensure the participation of small, small 

disadvantaged and women-owned small business concerns are in accordance with its subcontracting 

(4) [(d)] Information on whether the contractor is requiring its subcontractors to adopt similar 

subcontracting plans; 

0 [(e)] Immediate notice if, during performance, the contractor is failing to meet its 

commitments under the clause prescribed in 19.708(b) or the subcontracting p l a n ; 4  

(6) [(f)] Immediate notice and rationale if, during performance, the contractor is failing to comply 

in good faith with the subcontracting plan[; and] 

[(g) Immediate notice that performance under a contract is complete, that the goals were or 

were not met, and if not met, whether there is any indication of a lack of a good faith effort to 

comply with the subcontracting plan.] 

19.707 The Small Business Administration's role in carrying out the program. 

(a) Under the program, the SBA may-- 

(1) Assist both Government agencies and contractors in carrying out their responsibilities with 

regard to subcontracting plans; 

(2) Review (within 5 working days) any solicitation that meets the dollar threshold in 19.702(a)(l) 

or (2) before the solicitation is issued; 
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(3) Review (within 5 working days) before execution any negotiated contractual document 

requiring a subcontracting plan, including the plan itself, and submit recommendations to the contracting 

officer, which shall be advisory in nature; and 

(4) Evaluate compliance with subcontracting plans, either on a contract-by-contract basis, or, in 

the case of contractors having multiple contracts, on an aggregate basis. 

(b) The SBA is not authorized to (1) prescribe the extent to which any contractor or subcontractor 

shall subcontract, (2) specify concerns to which subcontracts will be awarded, or (3) exercise any 

authority regarding the administration of individual prime contracts or subcontracts. 

19.708 Solicitation provisions and contract clauses. 

(a) The contracting officer shall insert the clause at 52.219-8, Utilization of Small, Small 

Disadvantaged and Women-Owned Small Business Concerns, in solicitations and contracts when the 

contract amount is expected to be over the simplified acquisition threshold unless-- 

(1) A personal services contract is contemplated (see 37.104); or 

(2) The contract, together with all its subcontracts, is to be performed entirely outside of any State, 

territory, or possession of the United States, the District of Columbia, and the Commonwealth of Puerto 

Rico. 

(b)( 1) The contracting oficer shall, when contracting by negotiation, insert the clause at 52.21 9-9, 

Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan, in solicitations 

and contracts that (i) offer subcontracting possibilities, (ii) are expected to exceed $500,000 ($1,000,000 

for construction of any public facility), and (iii) are required to include the clause at 52.219-8, 

Utilization of Small, Small Disadvantaged and Women-Owned Small Business Concerns, unless the 

acquisition is set aside or is to be accomplished under the 8(a) program. When contracting by sealed 

bidding rather than by negotiation, the contracting officer shall use the clause with its Alternate I. When 
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contracting by negotiation, and subcontracting plans are required with initial proposals as provided for in 

19.705-2(d), the contracting officer shall use the clause with its Alternate 11. 

(2) The contracting officer shall insert the clause at 52.2 19- 16, Liquidated Damages-- 

Subcontracting Plan, in all solicitations and contracts containing the clause at 52.2 19-9, Small, Small 

Disadvantaged and Women-Owned Small Business Subcontracting Plan, or [the clause with] its 

Alternate I. 

(c)( 1) The contracting officer may, when contracting by negotiation, insert in solicitations and 

contracts a clause substantially the same as the clause at 52.2 19- 10, Incentive Subcontracting Program, 

when a subcontracting plan is required (see 19.702(a#lj), and inclusion of a monetary incentive is, in 

the judgment of the contracting officer, necessary to increase subcontracting opportunities for small, 

small disadvantaged and women-owned small business concerns, and is commensurate with the efficient 

and economical performance of the contract; unless the conditions in paragraph (c)(3) of this section are 

applicable. The contracting officer may vary the terms of the clause as specified in paragraph (c)(2) of 

this section. 

(2) Various approaches may be used in the development of small, small disadvantaged and 

women-owned small business concerns' subcontracting incentives. They can take many forms, fiom a 

fblly quantified schedule of payments based on actual subcontract achievement to an award[-]fee 

approach employing subjective evaluation criteria (see paragraph (c)(3) of this section). The incentive 

should not reward the contractor for results other than those that are attributable to the contractor's 

efforts under the incentive subcontracting program. 

(3) As specified in paragraph (c)(2) of this section, the contracting officer may include small, 

small disadvantaged and women-owned small business subcontracting as one of the factors to be 
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considered in determining the award fee in a cost-plus-award-fee contract; in such cases, however, the 

contracting officer shall not use the clause at 52.2 19- 10, Incentive Subcontracting Program. 

52.219-9 Small, Small Disadvantaged and Women-Owned Small Business 

Subcontracting Plan. 

As prescribed in 19.708(b), insert the following clause: 

SMALL, SMALL DISADVANTAGED AND WOMEN-OWNED 

SMALL BUSINESS SUBCONTRACTING PLAN (Date) 

(a) This clause does not apply to small business concerns. 

[(b) Definitions. 

As used in this clause- 

“Commercial item” means a product or service that satisfies the definition of commercial item 

in section 2.101 of the Federal Acquisition Regulation. 

“Commercial plan” means a subcontracting plan (including goals) that covers the offeror’s 

fiscal year and that applies to the entire production of commercial items sold by either the entire 

company or a portion thereof (e.g., division, plant, or product line). 

“Individual contract plan” means a subcontracting plan that covers the entire contract period 

(including option periods), applies to a specific contract, and has goals that are based on the 
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offeror's planned subcontracting in support of the specific contract, except that indirect costs 

incurred for common or joint purposes may be allocated on a prorated basis to the contract. 

"Master plan" means a subcontracting plan that contains all the required elements of an 

individual contract plan, except goals, and may be incorporated into individual contract plans, 

provided the master plan has been approved.] 

"Subcontract;' - means any agreement (other than one involving an employer- 

employee relationship) entered into by a Federal Government prime Contractor or subcontractor calling 

for supplies or services required for performance of the contract or subcontract. 

(c) The offeror, upon request by the Contracting Officer, shall submit and negotiate a subcontracting 

plan, where applicable, which separately addresses subcontracting with small business concerns, with 

small disadvantaged business concerns and with women-owned small business concerns. If the offeror 

is submitting an individual contract plan, the plan must separately address subcontracting with small 

business concerns, small disadvantaged business concerns, and women-owned small business concerns 

with a separate part for the basic contract and separate parts for each option (if any). The plan shall be 

included in and made a part of the resultant contract. The subcontracting plan shall be negotiated within 

the time specified by the Contracting Officer. Failure to submit and negotiate the subcontracting plan 

shall make the offeror ineligible for award of a contract. 

(d) The offeror's subcontracting plan shall include the following: 

(1) Goals, expressed in terms of percentages of total planned subcontracting dollars, for the use of 

small business concerns, small disadvantaged business concerns and women-owned small business 

concerns as subcontractors. The offeror shall include all subcontracts that contribute to contract 

performance, and may include a proportionate share of products and services that are normally allocated 

as indirect costs. 
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(2) A statement of-- 

(i) Total dollars planned to be subcontracted [for an individual contract plan; or the 

offeror's total projected sales, expressed in dollars, and the total value of projected subcontracts to 

support the sales for a commercial plan]; 

(ii) Total dollars planned to be subcontracted to small business concerns; 

(iii) Total dollars planned to be subcontracted to small disadvantaged business concerns; and 

(iv) Total dollars planned to be subcontracted to women-owned small business concerns. 

(3) A description of the principal types of supplies and services to be subcontracted, and an 

identification of the types planned for subcontracting to (i) small business concerns, (ii) small 

disadvantaged business concerns and (iii) women-owned small business concerns. 

(4) A description of the method used to develop the subcontracting goals in paragraph (d)( 1) of 

this clause. 

( 5 )  A description of the method used to identifj potential sources for solicitation purposes (e.g., 

existing company source lists, the Procurement Automated Source System (PASS) of the Small 

Business Administration, the National Minority Purchasing Council Vendor Information Service, the 

Research and Information Division of the Minority Business Development Agency in the Department of 

Commerce, or small, small disadvantaged and women-owned small business concerns trade 

associations). A firm may rely on the information contained in PASS as an accurate representation of a 

concern's size and ownership characteristics for purposes of maintaining a small business source list. A 

firm may rely on PASS as its small business source list. Use of the PASS as its source list does not 

relieve a firm of its responsibilities (e.g., outreach, assistance, counseling, publicizing subcontracting 

opportunities) in this clause. 
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(6) A statement as to whether or not the offeror included indirect costs in establishing 

subcontracting goals, and a description of the method used to determine the proportionate share of 

indirect costs to be incurred with (i) small business concerns, (ii) small disadvantaged business concerns, 

and (iii) women-owned small business concerns. 

(7) The name of the individual employed by the offeror who will administer the offeror's 

subcontracting program, and a description of the duties of the individual. 

(8) A description of the efforts the offeror will make to assure that small, small disadvantaged and 

women-owned small business concerns have an equitable opportunity to compete for subcontracts. 

(9) Assurances that the offeror will include the clause in this contract entitled "Utilization of 

Small, Small Disadvantaged And Women-Owned Small Business Concerns'' in all subcontracts that 

offer further subcontracting opportunities, and that the offeror will require all subcontractors (except 

small business concerns) dw[that] receive subcontracts in excess of $500,000 ($1,000,000 for 

construction of any public facility) to adopt a [subcontracting] plan 1 

thee€hw [that complies with the requirements of this clause]. 

(10) Assurances that the offeror will (i) Cooperate in any studies or surveys as may be required, 

(ii) Submit periodic reports 

compliance by the offeror with the subcontracting plan, (iii) Submit Standard Form (SF) 294, 

Subcontracting Report for Individual Contracts, andor SF 295, Summary Subcontract Report,& 

[so that] the Government4e [can] determine the extent of 

[following] the instructions on the forms [or as provided in agency regulations;] and 

(iv) Ensure that its subcontractors agree to submit 7 [SF's 294 and 2951. 

(1 l)] A-~e&&&m [description] of the types of records 44we€hw [that] will [be] maintain[ed] 

[concerning] procedures that have been adopted to comply with the requirements and 

goals in the plan, including establishing source lists; and a description of [the offeror's] its efforts to 
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locate small, small disadvantaged and women-owned small business concerns and award subcontracts to 

them. The records shall include at least the following (on a plant-wide or company-wide basis, unless 

otherwise indicated): 

(i) Source lists (e.g., PASS), guides, and other data that identify small, small disadvantaged and 

women-owned small business concerns. 

(ii) Organizations contacted in an attempt to locate sources that are small, small disadvantaged 

or women-owned small business concerns. 

(iii) Records on each subcontract solicitation resulting in an award of more than $100,000, 

indicating (A) Whether small business concerns were solicited and if not, why not, (B) Whether small 

disadvantaged business concerns were solicited and if not, why not, (C) Whether women-owned small 

business concerns were solicited and if not, why not, and (D) If applicable, the reason award was not 

made to a small business concern. 

(iv) Records of any outreach efforts to contact--(A) trade associations, (B) business 

development organizations, and (C) conferences and trade fairs to locate small, small disadvantaged and 

women-owned small business sources. 

I (v) Records of internal guidance and encouragement provided to buyers through (A) 

workshops, seminars, training, etc., and (B) monitoring performance to evaluate compliance with the 

program’s requirements. 

(vi) On a contract-by-contract basis, records to support award data submitted by the offeror to 

the Government, including the name, address, and business size of each subcontractor. Contractors 

having . . .  [commercial] plans need not comply with this requirement. 

(e) In order to effectively implement this plan to the extent consistent with efficient contract 

performance, the Contractor shall perform the following functions: 
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(1) Assist small, small disadvantaged and women-owned small business concerns by arranging 

solicitations, time for the preparation of bids, quantities, specifications, and delivery schedules so as to 

facilitate the participation by such concerns. Where the e[C]ontractor's lists of potential small, small 

disadvantaged and women-owned small business subcontractors are excessively long, reasonable effort 

shall be made to give all such small business concerns an opportunity to compete over a period of time. 

(2) Provide adequate and timely consideration of the potentialities of small, small disadvantaged 

and women-owned small business concerns in all "make-or-buy " decisions. 

(3) Counsel and discuss subcontracting opportunities with representatives of small, small 

disadvantaged and women-owned small business firms. 

(4) Provide notice to subcontractors concerning penalties and remedies for misrepresentations of 

business status as small, small disadvantaged or women-owned small business for the purpose of 

obtaining a subcontract that is to be included as part or all of a goal contained in the Contractor's 

subcontracting plan. 

(0 A master * plan on a plant or division-wide basis whi&[that] contains all the 

elements required by paragraph (d) of this clause, except goals, may be incorporated by reference as a 

part of the subcontracting plan required of the offeror by this clause; provided (1) the master plan has 

been approved, (2) the offeror ensures that the master plan is updated as necessary and provides copies 

of the approved master plan, including evidence of its approval, to the Contracting Officer, and (3) goals 

and any deviations from the master plan deemed necessary by the Contracting Officer to satisfy the 

requirements of this contract are set forth in the individual subcontracting plan. 
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[(g) A commercial plan is the preferred type of subcontracting plan for contractors furnishing 

commercial items. The commercial plan shall relate to the offeror's planned subcontracting 

generally, for both commercial and Government business, rather than solely to the Government 

contract. Commercial plans are also preferred for subcontractors that provide commercial items 

under a prime contract, whether or not the prime contractor is supplying a commercial item.] 

(h) Prior compliance of the offeror with other such subcontracting plans under previous contracts will 

be considered by the Contracting Officer in determining the responsibility of the offeror for award of the 

contract. 

(i) The failure of the Contractor or subcontractor to comply in good faith with (1) the clause of this 

contract entitled "Utilization of Small, Small Disadvantaged Business and Women-Owned Small 

Business Concerns," or (2) an approved plan required by this clause, shall be a material breach of the 

contract. 

(End of clause) 

Alternate I (OCT 1995). When contracting by sealed bidding rather than by negotiation, substitute the 

following paragraph (c) for paragraph (c) of the basic clause: 
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(c) The apparent low bidder, upon request by the Contracting Officer, shall submit a subcontracting 

plan, where applicable, which separately addresses subcontracting with small business concerns, with 

small disadvantaged business concerns and with women-owned small business concerns. If the bidder is 

submitting an individual contract plan, the plan must separately address subcontracting with small 

business concerns, small disadvantaged business concerns and women-owned small business concerns, 

with a separate part for the basic contract and separate parts for each option (if any). The plan shall be 

included in and made a part of the resultant contract. The subcontracting plan shall be submitted within 

the time specified by the Contracting Officer. Failure to submit the subcontracting plan shall make the 

bidder ineligible for the award of a contract. 

Alternate I1 (MAR 1996). As prescribed in 19.708(b)(l), substitute the following paragraph (c) for 

paragraph (c) of the basic clause: 

(c) Proposals submitted in response to this solicitation shall include a subcontracting plan, which 

separately addresses subcontracting with small business concerns, small disadvantaged business 

concerns and women-owned small business concerns. If the offeror is submitting an individual contract 

plan, the plan must separately address subcontracting with small business concerns, small disadvantaged 

business concerns and women-owned small business concerns with a separate part for the basic contract 

and separate parts for each option (if any). The plan shall be included in and made a part of the resultant 

contract. The subcontracting plan shall be negotiated within the time specified by the Contracting 

Officer. Failure to submit and negotiate a subcontracting plan shall make the offeror ineligible for award 

of a contract. 

* * * * * 

52.219-16 Liquidated Damages--Subcontracting Plan. 

As prescribed in 19.708(b)(2), insert the following clause: 
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LIQUIDATED DAMAGES--SUBCONTRACTING PLAN (OCT 1995) 

(a) “Failure to make a good faith effort to comply with the subcontracting plan,” as used in this 

clause, means a willful or intentional failure to perform in accordance with the requirements of the 

subcontracting plan approved under the clause in this contract entitled “Small, Small Disadvantaged and 

Women-Owned Small Business Subcontracting Plan,” or willful or intentional action to frustrate the 

plan. 

(b) [Performance shall be measured by applying the percentage goals to the total actual 

subcontracting dollars or, if a commercial plan is involved, to the pro rata share of actual 

subcontracting dollars attributable to Government contracts covered by the commercial plan.] If, 

at contract completion, or in the case of a commercial pH”& plan, at the close of the fiscal year for 

which the plan is applicable, the Contractor has failed to meet its subcontracting goals and the 

Contracting Officer decides in accordance with paragraph (c) of this clause that the Contractor failed to 

make a good faith effort to comply with its subcontracting plan, established in accordance with the 

clause in this contract entitled “Small, Small Disadvantaged and Women-Owned Small Business 

Subcontracting Plan,” the Contractor shall pay the Government liquidated damages in an amount stated. 

The amount of probable damages attributable to the Contractor’s failure to comply, shall be an amount 

equal to the actual dollar amount by which the Contractor failed to achieve each subcontract goal[.] 

(c) Before the Contracting Officer makes a final decision that the Contractor has failed to make such 

good faith effort, the Contracting Officer shall give the Contractor written notice specifying the failure 

and permitting the Contractor to demonstrate what good faith efforts have been made [and to discuss 

the matter]. Failure to respond to the notice may be taken as an admission that no valid explanation 
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exists. If, after consideration of all the pertinent data, the Contracting Officer finds that the Contractor 

failed to make a good faith effort to comply with the subcontracting plan, the Contracting Officer shall 

issue a final decision to that effect and require that the Contractor pay the Government liquidated 

damages as provided in paragraph (b) of this clause. 

. . .  (d) With respect to commercial iwedwet plans ; !.e., > 

9 [, the Contracting i Officer who approved the plan will perform the 

functions of the Contracting Officer under this clause on behalf of all agencies with contracts 

covered by the commercial plan]. 

(e) The Contractor shall have the right of appeal, under the clause in this contract entitled, Disputes, 

from any final decision of the Contracting Officer. 

(f) Liquidated damages shall be in addition to any other remedies that the Government may have. 

(End of clause) 
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GENERAL INSTRUCTIONS 

1. This report is r o t  required from small businesses. 

2. This report is not required for commercial items for which a 
company-wide annual plan (i.e., a Commercial Plan) has been approved, 
nor from large businesses in the Department of Defense IDOD) Test 
Rogram for Negotiation of Comprehensive Subcontracting Fians. The 
Summary Subcontract Report (SF 295) is required for contractors 
operating under one of these two conditions and should be submitted to 
the Government in accordance with the instructions on that form. 

3. This form collects subcontract award data from prime 
contractorslsubcontractors that: (a) hold one or more contracts over 
$500,000 (over $1,OOO,OOO for construction of a public facility); and (b) 
are required to report subcontracts awarded to Small Business (SB), 
SmaM Disadvantaged Business (SDB), and Women-Owned Small Business 
(WOSB) concerns under a subcontracting plan. For the Department of 
Defense (DOD), the National Aeronautics and Space Administration 
(NASA), and the Coast Guard, this form also collects subcontract award 
data for Historically Black Colleges and Universities (HBCUs) and Minority 
Institutions (MIS). 

4. This report is required for each contract containing a subcontracting 
plan and must be submitted to the administrative contracting officer 
(ACO) or contracting oficer if no ACO is assigned, semi-annually during 
contract performance for the periods ended March 31  st and September 
30th. A separate report is required for each contract at contract 
completion. Reports are due 3 0  days after the close of each reporting 
period unless otherwise directed by the contracting officer. Reports are 
required when due, regardkss of whether there has been any 
oubcontracting activity since the inception of the contract or since the 
previous report. 

5. Only subcontracts involving performance within the U.S., i ts 
possessions, Puerto Rico, and the Trust Territory of the  Pacific Islands 
should be included in this report. 

6. Purchases from a corporation, company, or subdivision that is an 
af f ik te  of the prime/subcontractor are not included in this report. 

7. Subcontract award data reported on this form by prime 
contractors/subcontractors shall be limited to a wards made to their 
immediate subcontractors. Credit cannot be taken for awards made to 
lower tier subcontractors. 

SPECIFIC INSTRUCTIONS 

BLOCK 2 For the Contractor Identification Number, enter the nine-digit 
Data Universal Numbering System (DUNS) number that identifies the 
specific contractor establishment. If there is no DUNS number available 
that identifies the exact name and address entered in Block 1, contact 
Dun and Bradstreet Information Services at 1-800-333-0505 to get one 
free of charge over the telephone. Be prepared to provide the following 
information: (1) Company name; (2 )  Company address; (3) Company 
telephone number; (4) Line of business; (5) Chief executive officerlkey 
manager; (6) Date the company was started; (7) Number of people 
employed by the company; and ( 8 )  Company affiliation. 

BLOCK 4: Check only one. Note that all subcontract award data 
reported on this form represents activity since the inception of the 
contract through the date indicated in this block. 

BLOCK 5: Check whether this report is a "Regular," "Final,' andlor 
"Revised" report. A "Final' report should be checked only if the 
contractor has completed the contract or subcontract reported in Block 
7. A "Revised" report is a change to  a report previously submitted for 
the same period. 

BLOCK 6: identify the department or agency administering the majority 
of subcontracting plans. 

BLOCK 7: Indicate whether the reporting contractor is submitting this 
report as a prime contractor or subcontractor and the prime contract or 
subcontract number. 

BLOCK 8: Enter the name and address of the Federal department or 
agency awarding the contract or the prime contractor awarding the 
subcontract. 

BLOCK 9: Check the appropriate block to indicate whether indirect 
Costs are included in the  dollar amounts in blocks 10a through 12. To 
ensure comparabiiity between the god and actual columns, the 
contractor may include indirect costs in the actual column only if the 
subcontracting plan included indirect costs in the goal. 

BLOCKS 10a through 1 2  Under "Current Goal," enter the dollar and 
Percent goals in each category (SB, SDB. and WOSB) from the  sub- 

contracting plan approved for this contract. (If the original goals 
agreed upon at contract award have been revised as a result of 
contract modifications, enter the original goals in Block 13. The  
amounts entered in Blocks - l o a  through 12 should reflect the 
revised goals.) Under Actual Cumulative.' enter actual 
subcontract achievements (dollar and percent) from the inception 
of tha contract through the date of the report shown in Block 4. In 
cases where indirect costs are included, the amounts should 
include both direct awards and an appropriate prorated portion of 
indirect awards. 

BLOCK loa:  Report all subcontracts awarded to SBs including 
subcontracts to SDBs and WOSBs. For DOD, NASA, and Coast 
Guard contracts, include subcontracting awards to HBCUs and MIS. 

BLOCK lob :  Report all subcontracts awarded to large businesses 
(LBs). 

BLOCK 1Oc: Report on this line the total of all subcontracts 
awarded under this contract (the sum of lines 1 Oa and 1 Ob). 

BLOCKS 11 and 12: Each of these items is a subcategory of Block 
loa. Note that in some cases the same dollars may be reported in 
both Block 11 and Block 12 (i.8.. SOBS owned by women). 

BLOCK 11: Report all subcontracts awarded to SDBs (including 
womenowned SDBsl. For DOD, NASA, and Coast Guard 
contracts, include subcontract awards to  HBCUs and MIS. 

BLOCK 12: Report all subcontracts awarded to Women-Owned 
firms (including SDBs owned by women). 

BLOCK 13: Enter a short narrative explanation i f  (a) SB. SDE, or 
WOSB accomplishments fall below that which would be expected 
using a straight-line projection of goals through the period of 
contract performance; or (b) if this is a final report, any one of the 
three goals was not met. 

SPECIAL INSTRUCTIONS FOR COMMERCIAL PLANS 

DEFINITIONS 

1. Commercial item means a product or service that satisfies the 
definition of commercial item in Section 2.101 of the Federal 
Acquisition Regulation. ;f i~\aX;r\5 ~ O & \ S  

2. Commercial plan means a subcontracting planGhat covers the 
offeror's fiscal year and that applies to the entire production of 
commercial items sold by either the entire company or a portion 
thereof (e.g., division, plant, or product line). 

3. Subcontract means a contract, purchase order, amendment, or 
other legal obligation executed by the prime 
contractorlsubcontractor calling for supplies or services required for 
the performance of the original contract or subcontract. 

4. Direct Subcontract Awards are those that are identified with 
the performance of one or more specific Government contract(s). 

5. Indirect costs are those which, because of incurrence for 
common or joint purposes, are not identified with specific 
Government contracts; these awards are related to Government 
contract performance but remain for allocation after direct awards 
have been determined and identified to  specific Government 
contracts. 

DISTRlBUTlON OF THIS REPORT 

For the Awarding Agency or Contractor: 

The original copy of this report should be provided to the 
contracting officer at the agency or contractor identified in Block 8. 
For contracts with DOD, a copy should also be provided to the 
Defense Logistics Agency (DLA) at the cognizant Defense Contract 
Management Area Operations (DCMAO) office. 

For the Small Business Administration ISBA): 

A copy of this report must be provided to the cognizant 
Commerical Market Representative (CMR) at the time of a 
compliance review. It is NOT necessary to  mail the SF 294 to SBA 
unless specifically requested by the CMR. 

STANDARD FORM 294 (REV. I BACK 
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QENERAL- INSTRUCnONS 

1. 

2. This form collects subcontract award data from Pr;me 
con t rac todsubcon t tom that: (a) hold one or more contracts over $500,000 
(over $1,OOO,ooO for construction of a public facility); and (b) are required t o  
report subcontracts awarded t o  Small Business (SB). Small Disadvantaged 
Budness (SDB), and Women-Owned Small Buineu (WOSB) concerns under a 
subcontracting plan. For the Department of Defanr, IDOO), tho N a t b m l  
Aemcuutks and Space Admhktratbn (NASA), and the Coast Owrd, this form 
aim collscts subcontract award data for HktoricaUy Block Co l l e@~ and 
Un iw fd tk~s  IHBCUs) and Mho* Inctkutbns IMIs). 

3. Thh report must be submitted 8ambannuaYy (for the u x  months ended March 
31st and the twelve months ended September 30th) for contracts with the 
Department of Defenr, (DOD) and annually (for the twelve months ended 
September 30th) for contracts with civilian agencies. except for contracts covered 
by an approved Commercial Plan (see special instructions in right-hand column). 
Reports are due 30 days after the cbr, of each mporting period. 

4. This reDOrt mav be submitted on a cornorate, comDanv. or subdivision (e.a.. 

This report Is not required from +msll budne-t. Report only those dollars subcontracted this fiPeal year for the period 
indicated h Bbck 4. 

BLOCK 10.: Repurt aU subcontracts awarded to SBs Including subcontracts 
to SDBs and WOSBs. For DOD, NASA, and Coact Guard contracts, include 
subcontncthg awards to HBCUs and MI.. 

BLOCK 1Ob: Report ail subcontracts awarded to brge budneaas ILBsl. 

BLOCK 1Oc: Report on this line the grand total of ail subcontracts (the sum 
of lines 10s and lob) .  

BLOCKS 11 and 13: Each of these items is a subcategory of Block loa. 
Note that h m m  ca-s the came d o l b n  may be reported on both Bbck 11 
and Bbck 12 (i.e., SDBs owned by women); likewioe subcontracts to 
HBCUs or MIS d o u l d  be reported on both Bbck 11 and 13. 

BLOCK 11: Report all subcontracts awarded to  SDBs (includin 
women-owned SDBs). For DOD, NASA, and Coact Guard c o n t r a c d d e  
subcontract awards to HBCUs and MIS. 

plant or d ikdon operating on a separate 'profit center) bksis, unless otherwkc 
directed by the agency awarding the contract. 

5. 
Federal agency, e m p r e t e  rapon r h s U  be submined to each agency covering only 
that agency's contracts, provided at least one of that agency's contracts is over 
~ ~ O O . O O O  (over $I,OOO.OOO for construction of a public facility) and contains a 
subcontracting plan. (Note that DOD is considered to be a ingk agency; see 
next inctruction.1 

BLOCK 12: Report all subcontracts awarded t o  Women-Owned Small 
Buriness firms (including SDBs owned by women). 

BLOCK 13 (For contracts with DOD, NASA. and Coact Ousrdl: Enter the 
dollar value of all subcontracts with HBCUslMls. 

C 0 MfA C f Lie\ 
SPECIAL INSTRUCTIONS FOR COMMERCIAL PLANS 

If a pnme contractor/subcontractor is performing work for more than one 

~ L O ~ Y  iy LWf e\t cw+-aot numb& CJ h * 
PC f f \  e I - 3 

6. For DOD, a conmlidated report rhould be submitted for aP contracts awarded 
by miiitary departnmntdagencies andlor subcontracts awarded by DOD prime 
contracton, However, DOD contractom involved in construction and related 
maintenance and repair muat submit a separate report for each DOD component. 

7. Only subcontracts involving performance within the U.S.. its pocsessions, 
Puerto Rico, and the Trust Territory of the Pacific Islands should be included in 
this report. 

8. Purcham~c fmm a corporation, company, or subdivision that Is an affiliate of 
the primslsubcontractor are "Df Included In this report. 

9. Subcontract award data reported on this form by prime contractorslsubcon- 
tractors shall be limited to  awards made to  their immediate subcontractors. Credit 
cannot be taken for awards made to b w e r  tier subcontractors. 

10. Sae special instructions in right-hand column for Commercial Plans. 

SPECIFIC INSTRUCTIONS 

BLOCK 2: For the Contractor Identification Number. enter the nine-digit Data 
Universal Numbering System (DUNS) number that identifies the specific contractor 
establishment. If there is no DUNS number available that identifies the exact 
name and address entered in Block 1, contact Dun and Bradstreet Information 
Sewices at 1-800-333-0505 t o  get one free of charge over the telephone. Be 
prepared to  provide the following information: (1) Company name; (21 Company 
address; (3) Company telephone number; (4) Line of business; (5) Chisf executiw 
officerlkey manager: (6) Date the company was started; (71 Number of people 
employed by the company: and (81 Company affiliation. 

BLOCK 4 Check only one. Note that March 31 represents the six months from 
October 1st and that September 30th represents the twelve months from October 
1 st. Enter the year of the reporting period. 

BLOCK 5: Check whether this report is a 'Regular.' 'Final,' andlor 'Revised' 
report. A 'Final' report rhould be checked only if the contractor has completed 
all the contracts containing subcontracting pbns awarded by the agency to which 
It is reporting. A 'Revised' report is a change to  a report previoudy submitted for 
the wme period. 

BLOCK 6: Identify the department or agency administering the majority of 
subcontracting plans. 

BLOCK 7: This report encompasses all contracts with the Federal Government for 
the agency to  which it is submitted, including subcontracts received from other 
large businesses that have contracts with the same agency. Indicate in this block 
whether the contractor is a prime contractor, subcontractor, or both (check only 
onel. 

BLOCK 8: Check only one. Check 'Commercial Plan' only if this report is under 
an approved Commercial Plan. For a Commercial Pian. the contractor must specify 
the percentage of dollars in Blocks 10a through 13 attributable to  the agency to  
which this report is being submitted. 

BLOCK 9 Identify the major product or service lines of the reporting organization. 

BLOCKS 1Oa through 13: These entries should include all subcontract awards 
resukiog from contracts or subcontracts, regardless of dollar amount, received 
from the agency to  which this report is submitted. If reporting as a subcontractor, 
report all subcontracts awarded under prime contracts. Amounts should include 
both direct awa!~ and an appropriate prorated portion of indirect awards. (The 
lndlrect portion Is based on the percentage of work being performed for the 
organization to  which the report is being submitted in relation to  other work being 
Perf0-d by the prime contractor/subcontractor.) Do not hclude awards made in 
support of commercial budnacr unienr 'Commerical' ir checked h Bbck 8 l w e  
speck1 Instructions for Commercial Pbns in right hand column). 

- 

1. Th is  report is due on October 30th each year for the previous fiscal 
year ended September 30th. 

2. The annual report submitted by reporting organizations that have an 
approwd company-wide annual subcontracting plan for commercial items 
shall include all subcontracting activtty under commercial plans in effect 
during the year and shall be submitted in addition to the required reports for 
other-than-commercbl Items, If any. 

3. Enter in Blocks 10a through 13 the total of all subcontract awards 
under the contractor's Commercial Plan. Show in Bbck 8 the percentage 
of this total that IC anributable to the agency to  w h k h  this report is being 
submitted. This report must be submitted t o  each agency from which 
contracts for commercial products covered by an approved Commercial Plan 
were received. 

DEFINITIONS 

1. 
of commerical item in Section 2.101 o f  tho Federal Acauicitiion Reoulation. 

Commercial item means a product or service that satisfies the definition 

I j f ic \d in  bb\j  e 

2. Commercial pian means a subcontracting p i a u t  covers the offeror's 
fiscal year and that applies to  the entire produc'tion of commercial items 
cold by either the entire company or a portion thereof 1e.g.. division, plant, 
or product line). 

3. Subcontract means a contract, purchase order, amendment. or other 
legal obligation executed by the prime contractorlaubcontractor calling for 
supplies or services required for the performance of the original contract or 
subcontract. 

4. Direct Subcontract Awards are those that are identified with the 
performance of one or more specific Government contract(s1. 

5. Indirect Subcontract Awards are those which, because of incumnca 
for common or joint purposes. are not identified with specific Government 
contracts; these awards are related t o  Government contract performance 
but remain for allocation after direct awards h a w  been determined and 
identified to specific Government contracts. 

SUBMIITAL ADDRESSES FOR ORIGINAL REPORT 

For DOD Contractom, .end reports to the cognhant contract administration 
office as stated in the contract. 

For Civilian Agency Contractom, w n d  reports to awanling agency: 

1. NASA: Forward reports to  NASA, Office of Procurement (a. H g D  Washinaton. DC 20546 

2. OTHER FEDERAL DEPARTMENTS OR AGENCIES: Forward 
report to the OSDBU Director unless otherwise provided for in 
instructions by the Department or Agency. 

FOR ALL CONTRACTORS: 

SMALL BUSINESS ADMINISTRATION ISBA): Send 'info copy' to the 
cognizant Commercial Market Representative (CMR) at the address provided 
by SEA. Call SBA Headquarters in Washington, DC at (202) 205-6475 for 
correct address if unknown. 

STANDARD FORM 295 (REV. ) BACK 
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Liquidated Damages (FAR Case 97-300) 
RECOMMENDED CHANGES 

1) At 19.705-4(d) ( 3 ) ,  we have amended the language to 
conform with the FAR guidance in obtaining cost or pricing data 
and information other than cost or pricing data at 15.804. 

2 )  At 19.705-4 (d) (51 ,  we concur with the minority opinion 
to 1ist.a contracting officer's consideration of the "potential 
contractor's long-standing contractual relationship with its 
supplier"' in reviewing a subcontracting plan. We agree that the 
elimination of the phrase might suggest that long-standing 
contractual rellationships should no longer be considered in 
evaluating a subcontracting plan. 

officer, assessing liquidated damages, to obtain information from 
all other contracting officers with contracts subject to the 
commercial plan and also provide them with a copy of the results 
of his review. However, we have no written direction to the 
contractor to list contracts to which the commercial plan 
applies. Without this list, the contracting officer is unable to 
contact the other contracting officers under the plan. To remedy 
this situation, we have added new directions for Block 14 on the 
back of the SF 295. The directions require the contractor to 
list a l l  contracts to which the commercial plan applies. These 
contract numbers will provide the initial contracting officer 
with information related to the activity addresses of the other 
contracting officers. 

3 )  At 19.705-7(f) ( 2 )  and ( 3 1 ,  we ask the contracting 

4) At 19.705-7(f) ( 3 1 ,  we have deleted the fourth sentence 
for clarity. 
the example given for calculating and assessing liquidated 
damages on the Government's behalf. 

have added the same change that the SB Committee has made to 
19.701 with respect to including the parenthetical "(including 
goals)" to the definition of commercial plans. 

state (as in the OFPP Policy letter at 5(2) (b) 
item plans are also preferred €or subcontractors that provide 
commercial items under a prime contract, whether or not the prime 
contractor is supplying a commercial item. 

The sentence does not appear to add any value to 

5 )  At 52.219-9(b) and on the back of SF 294 and SF 295, we 

6) At 52.219-9(g), we have added language to explicitly 
that commercial 
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(Billing Code 6820-34-P) 

DEPARTMENT OF DEFENSE 

GENERAL SERVICES ADMINISTRATION 

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 

48 CFR P a r t s  11, 19, 52,  and 53 

[FAR Case 97-3001 

F e d e r a l  Acquisition Regulation; 
L i q u i d a t e d  Damages 

AGENCIES: Department of Defense (DoD), General Services 

Administration ( G S A ) ,  and National Aeronautics and Space 

Administration (NASA) . 

ACTION: Final Rule. 
~ 

SUMMARY: The Civilian Agency Acquisition Council and the 

Defense Acquisition Regulations Council have agreed on a 

final rule amending the Federal Acquisition Regulation ( F A R )  

to clarify policy on liquidated damages and commercial 

subcontracting plans and to implement OFPP Policy Letter 95- 

1, Subcontracting Plans for Companies Supplying Commercial 

Items. This regulatory action was not subject to O f f i c e  of 

Management and Budget review under Executive Order 12866, 

dated September 30, 1993. This is not a major rule under 

5 U.S.C. 804. 

SUPPLEMENTARY INFORMATION: 

L7-fcH 3 
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A. BACKGROUND 

An interim rule, under FAR Case 89-042 (Liquidated 

Damages), was published on July 21, 1989 (54 FR 3 0 7 0 8 ) ,  to 

r equ i r e  a prime contractor to pay liquidated damages upon a 

finding of a lack of good faith effort to meet small 

business subcontracting goals. This rule implemented 

Section 304 of the Business Opportunity Development Reform 

Act of 1988, Pub. L. 100-656 .  

A proposed rule containing revisions to the interim 

rule was published on April 11, 1997 (62 FR 17960). The 

revisions in the proposed rule resulted from the public 

comments received on the interim rule, and from the 

requirements of OFPP Policy Letter 95-1, Subcontracting 

Plans for Companies Supplying Commercial Items. 

Eight sources submitted comments in response to the 

proposed rule. All comments were considered in developing 

the final rule. 

E. Regulatory Flexibility A c t  

The Department of Defense, the General Services 

Administration, and the National Aeronautics and Space 

Administration certify that this final rule will not have a 

significant economic impact on a substantial number of small 

entities within the meaning of the Regulatory Flexibility 

Act, 5 U.S.C.  601, et seq., because small business concerns 

are exempt from subcontracting plan requirements. 



C .  Paperwork Reduction A c t  

T h e - P a p e r w o r k  Reduction Act ( P u b l i c  L a w  104-13) is 

deemed to apply because the f i n a l  r u l e  contains information 

collection requirements. Therefore ,  a revised burden 

estimate for Clearance 9000-0007 was submitted to the Office 

of Management and Budget and w a s  approved through 

List of Subjects in 48 CFR Parts 11, 19, 5 2 ,  and 53 

Government procurement. 
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FAC INRO ITEM 

Item X X - - T h i s  final rule amends FAR Parts 11, 1 9 ,  5 2 ,  and 53 to 

clarify policy on liquidated damages' and commercial 

subcontracting plans pertaining to requirements f o r  

subcontracting with small business, small disadvantaged business, 

and women-owned small business concerns. The rule implements 

Section 304 of the Business Opportunity Development Reform Act of 

1988 (Pub. L. 100-656) and OFPP Policy Letter 95-1, 

Subcontracting Plans for Companies Supplying Commercial Items. 
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DISCUSSION/DISPOSITION OF PUBLIC COMMENTS (FAR Ca~e 97-300) 

COMMENT NUMBER 1 

A. Summay of Comment: While this case addresses Commercial Subcontracting Plans, the 
commentors request clarification of applicabiity, requirements and goals between commercial plans, 
master plans and individual plans. 

B. Respondents: Four (1,4,5 and 7)  

C. Disposition: Concur in part. FAR 19.704 discusses subcontracting plan options available to a 
offerorbidder and the applicability of each type of plan. The proposed coverage at 19.701 Definitio~ 
of a commercial plan is silent as to whether this type of plan includes goals. We therefore concw to 
include the parenthetical “including goals” to the definition of commercial plans. This revision is 
included at TAEI A. 

~ 

- 

.+ 

“ I  

COMMENT NUMBER 2 

A. Summary of Comment: The commentors express concern that the contracting officer’s review of a 
subcontracting plan does not include consideration of the “potential contractor’s long-standing 
contractual relationship with its suppliers” yet consideration of other factors is included in the proposed 
revision at 19.705. 

B. Respondents: Three (1, 6 and 7) 

I 

-- ~- -- _I .__ - I- I - - - -  I-_-- 
C. Dist>osition: Do not concur. While the proposed 19.705-4(d) includes several areas of 
consideration by the contracting officer in determining acceptability of an offeror’s subcontracting pia, 
the existing and proposed areas are not all inclusive. Areas of Consideration are dependent upon the 
proposed contractual effort to be acquired, the nature of products or services to be subcontracted with 
small, small disadvantaged and women-owned small business concerns and whether the subcontracted 
efforts are fair and equitable opportunities to small business concerns. 

COMMENT NUMBER 3 

A. Summa? of Comment: The commentor exp concern that Ih cit instructions are - - -- - 

needed regarding the flowdown,of subcontracting plan requi 
subcontractors supplying commercial items. 

- _- - 

.* 

se 52.219-9 major 

. _  
€3. Respondents: Two (1 and 7) 

C. Disnosition. Concur See revised coverage at 52.219-9(9), TAB A. 

~. .. .. .. .~ . . .... . ~ ~ . 

. . .  

. .  . _...... ~ .... . 



.... 

.... 

A. &mmaq of Comment: Commentor suggests the Instructions for completion of the Summary 
Subcontract Repot, Standard Form 295 (SF 295) include instructions for block 14 entitled Remarks. 
Commentor indicated the Instructions should address including the contracts subject to commercial 
plans as required by revised 19.705-7(0(2). This suggestion is made to facilitate contracting officers 
who approve commercial plans in providing certain documentation to other contracting officers with 
contracts subject to commercial plans. Second commentor suggested including the Instructions for the 
Remarks block 13 of the SF 294, Subcontracting Report for Individual Contracts, for the SF 295 
Remarks block instructions. 

B. Respondents: Two (1 and 2) 
. . . ~. .. .- . .  . . .  

~. . . . . . . . .  . . . . . . .  . .  
......_.._..I_._.^I . "_..__...I..__. . . . .  

C. Disposition: Do not concur. Listing of contracts subject to commercial plans is only one of many 
areas that may require addressing in the Remarks section of the SF 295. The SF 294 Block 13 
Instructions require a narrative explanation when accomplishments f d  below goals. These instmctions 
are inappropriate for the Summary Subcontract Report. 

COMMENT NUMBER 5 

A. Summary of Comment: The first commentor indicates the sample computation demonstrating the 
assessment of liquidated damages at proposed 19.705-7(f)(3)appears to be incomplete and theiefore 
incorrect while the second commentor indicates the proposed revised clause 52.219-9 Liquidated 
Damages--Subcontracting Plan is incomplete. The sample computation is calculated on the pro rata 
share of subcontract dollars but should be calculated on the dollar amount by which the contractor 
failed to achieve each subcontracting goal. The sample computation references only to the small - -- 
business goal and seems to overlook the other subcontracting plan goals. 

__._ ....... -. . . . . . . .  __ . . . . . . . . . . . . . . .  - ._-_ 
.. . .  

B. Respondents: Two (1 and 6) 

C. Disposition: Concur in part. While the sample could be more comprehensive, it is not incorrect. 
The commentor is reminded that it is merely an example of how the calculation of liquidated damages is 
performed. However, to make the example more clear, a revision to the example at 19.705-7(0(3) is - 

included at TAB A. 

COMMENT NUMBER 6 - ~ - _ _ _  - - -_- - __ - -. -- 

A. Summay of Comment: The commentor &om NASA requests the submittal instructions on the 
reverse of the SF 295, Summary Subcontract Report, be revised to reflect the correct address. 

- _ _  - 

B. Respondents: One (1) .- 

C. Disposition: Concur. The SF 295 submittal addres ~ 

Office of Procurement (HS). Since this is a one letter change to the form, recommend the change to the 
form be held LA &;i c h q e s  are warrmtd. See TAB A. 

NASA is changed to reflect the correct 

..- . -- ....... 



C$OrhgNT NUMBER 7 

A. Summarv of Comment: Commentor expresses concern that even though a commercial plan is 
appropriate for the company’s commercial items, because of the reporting requirements of the SF 294, 
Subcontracting Report for Individual Contracts, companies will still be required to identi@ specific 
goals for individual contracts. 

B. Respondent: One (3) 

C. Disposition: Do not concur. Only one plan and one set of goals is negotiated for a commercial plan 
and a pro rata share of these goals is assigned to each contract requiring the SF 294 reporting. An SF 
294 is not required for Conmrpercial plans. Clarification of 52.219-9 is provided by separate case. 

COMMENT NUMBER 8 

A Summary of Comment: Commentor indicates with the addition of new requirements in the proposed 
rule, re-write of subcontracting plans will be required increasing industry’s paperwork and cost and 
should not be linked to the Paperwork Reduction Act. Commentor fbrther suggests that if specific 
contract reporting is eliminated, paperwork would be significantly reduced under the Paperwork 
Reduction Act. 

I 

- 

B. Respondents: One (3) 

C. Disposition: Do not concur. The proposed rule, as published in the Federal Register, indicates the 
paperwork Reduction Act applies. Elimination of separate contract reporting is outside the scope of 
this case. However, nothing in this rule adds any new requirements to subcontracting plans. A request - - 

for approval of a revised burden estimate was submitted to the Office of Management and Budget and 
I .* approved. I_ 

- - ~  - 

COMMENT NUMBER 9 

A. Summary of Comment: Commentor indicates industry needs flexibility to establish subcontracting 
goals that are challenging yet achievable and not have Government dictate goals. - __  

--  

B. Respondent: One (3) I- 

.. .- _ _  

C. Disposition: Concur. Although the five ( 5 )  percent small disadvantaged business subcontracting 
goals and the five ( 5 )  percent women-owned small business subcontracting goals are legislated, they are 
goals. As detailed in FAR 19.705-4, the contracting officer considers several factors in determining 
acceptability of a proposed subcontracting plan including its goals. Factors considered include whether 
the offeror’s plan includes the essential elements at FAR 19.704, past performance in making a good 
fiith flm +n ~ l iwsr?  s11hrnntrv?s t~r small, small disadvantaged and women-owned small business 
concerns to the maximum extent practicable and the offeror’s make-or-buy policy or program. No 
change to the proposed rule is necessary. 

- - 



A. $mmarv of Comment: Commentor recommends including a list of examples that evidence when 
“good faith efforts” have been made by a contractor to reach its subcontracting goals since the proposed 
rule includes examples of a failure to make a “good kith effort.” The recommendation is made to 
reduce the subjectivity of the analysis conducted in determhbg whether to assess liquidated damages 
for the contractor’s failure to make a good &th e&rt to achieve its subcontracting plan. 

€3. Respondents: Two (3 and 8) 

C. Disposition: Do not concur. The proposed rule, at FAR 19.705-7(d), establishes indicators that the 
contracting officer may use to determine when “good faith effort” has not been made by the contractor 
to comply with its subcontracting plan and has Med to meet its subcontracting goals. When a 
contractor &ls to meet its subcontracting goals at completion of the contract, or any option, or in the 
case of a commercial plan, at the close of the fiscal year for which the plan is applicable, the contracting 
officer reviews all available informaton to determine whether the contractor made a good faith effort to 
comply with its subcontracting plan and achieve the goals. A contractor that makes a good faith effort 
to comply with its plan, that includes all of the areas descnied at FAR 19.704 Subcontract Plan 
Requirements, may be unsuccessful in achieving its goals but would not be subject to liquidated 
damages. It is when the contractor takes action, or inaction, to fiustrate the plan resulting in failure to 
achieve the subcontracting goals that the contracting officer considers assessment of liquidated 
damages. No change to the proposed rule is needed. 

- 

COMMENT NUMBER 1 I 

A. Summary of Comment: The commentor questions the purpose of the proposed rule since the 
changes are not expected to increase or decrease small business awards. 

B. Respondent: One (3) 

C. Disposition: Comment is noted. 

COMMENT NUMBER 12 

A. Summary of Comment: Commentor indicates Far 19.701 Dejnitions does not include a designation 
of the approving official for master plans. 

B. Respondent: One (4) 

C. Disposition: Comment is noted. The contracting officer is the approval authority for master plans as 
cited in &sting FAR 19.704(b), second sentence. No change is required. 

COMMENT NUMBER 13 

A. Sumrnary of Ccrnrnent: Commentor suggests addhg language stipulating who has authority to 



*1 rtyukst the “periodic reports” referred to at FAR 19.704(a)(lO)(ii). 
contracthg officeybe designated as having such authority. 

B. Respondent: One (4) 
- 

C. Disposition: Do not concur. There are many officials in addition to the contracting officer who may 
request the periodic reports cited above. These officials may include representatives fkom Offices of 
Small and Disadvantaged Business Utilization, Office of Federal Procurement Policy and the Small 
Business Administration. No change to the proposed rule is needed. 

- - -  
COMMENT NUMBER 14 

A. Summarv of Comment: Commentors describe the circumstances available to the contractor for 
submission of a commercial plan and to whom and when the commercial plan must be submitted. 
first commentor indicates when the commercial plan is to be submitted to the contracting oBcer 
responsible for the contract with the “latest completion date,” this date needs to be defined. Also, when 
a new commercial plan is to be submitted 30 days before the end of fiscal year’ commentor recommends 
clarifjring whether the 30 day requirement is “calendar days” or “working days.’Both commentors 
recommend that responsibility for negotiation, approval and administration of commercial plans be 
placed with cognizant corporate administrative contracting officers. 

- 

.. 
B. Respondent: Two (4 and 7) ” -  

C. Disoosition: Concur in part. The proposed rule provides for contractor submission of a commercial 
plan to (a) the first contracting officer awarding a contract subject to the plan during the offeror’s fiscal 
year (b) if the offeror has ongoing contracts with commercial plans to the contracting officer __ 
responsible for the contract with the latest completion date. The proposed rule krther indicates that a 
new commercial plan is to be submitted 30 days before the end of fiscal year’ to the contracting officer- ----- - 
responsible for the uncompleted Government contract with the latest completion date. I - -  

We do not concur that fbrther clarification of “latest completion date’’ as the language is clear the date 
refers to the contract completion date. We do not concur with designating a cognizant corporate - 

administrative contracting officer as responsible for the negotiation, approval and administration of -. __ 

commercial plans. Current procedures for delegation of the authority to negotiate subcontracting plans 
are incIuded at FAR 42.303 and is within the individual agency’s discretion. The 30 day requirement is 

- ” _  - 
___ - clarified to 30 working days. This revisio included at TAB A. -- - 

COMMENT NUMBER 15 
. .. . . . -_ .. “ ... 

A Summary of Comment: Commentor recommends evaluation of past performance described at FAR 
19.705-4(a)( 1) be clarified to specie the offeror’s past perfiormance as it relates to meeting its 
subcontracting goals. 

B. ResDondent: One (4) 

- _  _ .  
- - ___ - _  - 



C. Disposition: Do not concur. The proposed rule at FAR 19.705-4(d) describes two merent 
ckcdmsmces for evaluating past performance. First, the contracting officer evaluates the offeror's past 
performance in awarding subcontracts for same or similar products or services to small, small 
disadvantaged and women-owned small business concerns. Second, ifinfomation is not available on a 
specific type of product or service, the contracting officer evaluate the offeror's overall past 
performance and considers the performance of other contractors on similar efforts. No revision to the 
proposed rule is needed. " a*--d - - - 

COMMENT NUMBER 16 

A. Summay of Comment: Commentor indicates the procedure for obtaining information from other 
contracting officers with respect to commercial plans in making a determination to assess liquidated 
damages is unclear at FAR 19.707-7(0(3). - . - _  _ -  

B. Respondent: One (4) . . .. ~ .. . 

C. Disposition: Do not concur. Since there is no coverage at FAR 19.707(0(3) in the proposed rule or 
existing coverage, we assume the commentor is referring to coverage at FAR 19.705-7(f)(3) and are 
responding accordingly. It is inappropriate to dictate how the contracting officer obtains the necessary 
information and it is at hidher discretion. No revision is needed. 

COMMENT MJMBER 17 

A. Summary of Comment: The commentor questions why Alternate II of the clause 52.219-9 Small, 
Small Disadvantaged and Women-Owned Small Business Subcontracting Plan is not referenced at FAR 
19.708(b)(2). ____ - - - - 
B. Respondent: One (4) - - -- -_ - 

- 

C. Disposition: Do not concur. The prescription for including solicitation provisions and contract 
clauses at FAR 19.708@)( 1) describes two distinct circumstances for including FAR clause 52.219-9 
Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan and its alternat 
First, when contracting by negotiation, clause 52.219-9 shall be included in solicitations and contracts 
meeting the criteria described. When contracting by sealed bidding the clause 52.219-9 with its I 

Alternate I is to be included. When contracting by negotiation and subcontracting plans are required 
with initial proposals by contracting officer includes the clause 52.219-9 with its Alternate II. FAR 
clause 52.219-9 and its Alternate I apply to solicitations and contracts dependent upon whether the- 
contract results from a negotiation or sealed bidding acquisition strategy while 52.219-9 with its 
Alternate 11 is included in a solicitation using a negotiation acquisition strategy. No revision is needed. 

- 

COMMENT NUMBER 18 
- - -  

A. summary or Comment: Commentor is unaware of any regulatory changes authorizing the use of L _I 

commercial subcontracting plans 
not appear to address -- commercial item subcontractor subcontracting plan 



1 B. Resnondent: One ( 5 )  

C. Disposition: Comment is noted. Comment relates to OFPP letter 95-1 and is outside the scope of 
this case. 

__ -_ 
COMMENT NUMBER 19 

A. Summary of Comment: Commentor indicates as a result of the Federal Acquisition Reform Act 
(FARA) certain statutes (15 USC 637(d)(2) and (3) Utilization of Small Business Concerns and 15 USC 
637(d)(4) Small Business Subcontracting Plan) are 'mappicable to the acquisition of commercially 
available off-the-shelf items and ifthe changes published in the Federar Register of May 13, 1996 
entitled Advance Notice of Proposed Rule Making had gone into eff'ect subcontracting plans for 
commercial items would have been eliminated. No recommendation for change is included. 

- 

- -  

-- 
B. Respondent: One ( 5 )  "_ I 

- 

C. DisDosition: Do not concur. FARA section 4203, addresses commercially available off-the-shelf 
(COTS) items (as opposed to all commercial items), gave the OFPP Administrator the authority to 
determine which statutes should be inapplicable to COTS. No detennhation has been made that 
Section 8(d) of the Small Business Act is inapplicable to COTS much less d commercial items. The 
proposed rule cited by the commentor addressing COTS was never converted to a final rule and, 
therefore, has no bearing on this case. OFFP's pending policy letter on subcontracting, which is to be 
published shortly as a proposed rule, may be a better vehicle to address these concerns. N 
needed. 

.I^ 
- I  

COMMENT NUMBER 20 

A. Summary of Comment: Commentor asserts that mandatory flowdown of subcontracting provisioris 
to large business first tier subcontractors when supplying commercial items are questionable and should 
not apply based on FAR 52.244-6 Subcontracts for Commercial Items and Commercial Components. 
Commentor expresses concern that if the mandatory flowdown subcontracting provisions are not met by 
the first tier subcontractor, both the prime and subcontractor could be exposed to assessment of 
liquidated damages. Commentor hrther recommends the proposed rule clearly exempts commerci 
item subcontractors from subcontracting plan requirements and this proposed change should be 
applicable to the date of subcontract award prime contract - -  award resulting in contractors 
realizing the full benefit of the change. -- - 

€3. Resoondent: One ( 5 )  

C. Disposition: Do not concur. The commentor is correct that the clause at 52.244-6, as currently 
written, does not require flowdown of 52.219-9 (nor for that matter, flowdown of 52.219-8). This 
cem~~:? ir. e%kk the s c q e  zft9is xse. Under a separate case, flowdown of subcontracting 
provisiondclauses are being considered by the Commercial Items Committee. No change is needed: -= 

- 



-. , 

_ .  

COhQMENT NUMBER 21 .- 
A. Summary of Comment: Commentor recommends requirements for subcontractor subcontracting 
plans allow for plan acceptance without a stated goal commitment when performing under the 
provisions of and indefinite deliveryhdefinite quantity (IDfiQ) contract where a small minimum 
guarantee is made by the Government to the prime contractor resulting in even smaller mounts of 
performance anticipated fiom the subcontractor. - 

B. Respondent: One (5 )  

C. Disposition: Comment is noted. Although this comment is beyond the scope of this case, it is 
expected that the proposed OFPP policy letter to be published shortly will address the treatment of 
IDfiQ subcontracting plans. 

- -  

COMMENT NUMBER 22 

A. Summary of Comment: Commentor recommends the basic construct of assessing liquidated 
damages as a proportion of a commercial vendors business related only to items sold to the Government 
in lieu of the contractor’s entire business base. 

B. Respondent: One (6) 

C. Disposition: Do not concur. The commentor has misunderstood the coverage.There is no need to 
reconstruct how liquidated damages are assessed under a commercial plan. The liquidated damages are 
not assessed against the contractor’s entire sales, rather to a pro rata share of sales attributable to 
Government business. See coverage at 19.705-7(0(3). No change is needed. - *_ 

- -- COMMENT NUMBER 23 ___ - __ _- - .- - - 

A. Summary of Comment: Commentor questions whether the definition of commercial plan at the 
proposed FAR 19.701 and 52.219-9(b) is written as intended. The commercial plan is defined to cover 
the entire production of commercial items sold by either the entire company or a portion thereof (e.g., 
division, plant or product line. Specifically, the commentor questions whether it is the intent that only 
items produced and sold in that fiscal year be considered without consideration of items not produced 
that year yet sold that year. 

3. Respondent: One (6) 

C. Disposition: Do not concur. The standard of “sold in substantial quantities’’ for commercial items 
was not chged for this case. To do as the commentor requests would require changes to industries 
accounting sytems and would not be jusfified for any benefits rerived by the Government. 

_I_ ~ 

- __ 

- 

- -  
_ _ _  . COMMENT NUMBER 24 - - 

A Slimmaw cf Ccmment: Commentor disagrees with the proposed FAR 52.219-9(d)(lO) requ’ * 

- . - __ 



cwmpliaqce with reporting requirements of the form “as provided by agency regulations” that are not 
stated in the contract or provided in writing to the contractor. 

B. Respondent: One (6) 

C. Disposition: Do not concur. Commentor has misunderstood how Government regulations operate. 
Agencies are free to regulate procedures to fit their needs. Contractors are not expected to comply with 
“agency regulations’’ that are not published agency regolatioris, stated in the contract or otherwise 
provided in writing to the contractor. 

COMMENT NUMBER 25 

A. Summary of Comment: Commentor describes the merits of the DO6 Test Program for Negotiation 
of Comprehensive Small Business Subcontracting Plans authorized by Section 834 of P.L. 101-189 
resulting in increased opportunities for small business and recommends the test program be expressly 
recognized in regulations for all agencies as an alternative for satisfjhg smaU business requirements on 
a contract-by-contract basis for companies that do not qualify for commercial plans. 

- _  

- 

B. Respondent: One (7) 

C. Disposition: Comment is noted. DOD’s Pilot Comprehensive Subcontracting Program is a 
legislated program and applies only to qualified DOD contractors that are selected to participate in this 
program. Eligibility of this program is considered in accordance with DFARS 219.7 and is beyond the 
scope of this case. 

A. S u m m y  of Comment: Commentor recommends contracting officers be explicitly prohibited from- 
imposing additional subcontracting goals not included in an approved commercial plan, i.e., goals based 
on agency wide policy or to accommodate contract-by-contract needs. The recomrnendation is made 
based upon the extensive negotiations required to execute commercial subcontracting plans and the 

- 

value of commercial plans being diminished or eliminated. ~ 

. .~ . ._ ... .. ~ .. - . . . .. . .. - . -~ . .- 

_ -  B. Respondent: One (7) 
- -  

C. Disposition: Do not concur. We believe the imposition ofadditional subcontracting goals is 
prohibited by FAR 19.704(d)( I)@) which states, “The approved commercial plan shall remain in effect 
during the offeror’s fiscal year for all Government contracts in effect during the period.” This 
recommendation is beyond the scope of this case and removes discretion from the contracting officer. 

- - 

COMMENT NUMBER 27 

A. Summary of Comment: Commentor indicates that the requirement associated with liquidated 
damages is waived under the DOD Comprehensive Subcontracting Plan Test Program as an incentive 
for contractors t3 pi&2pate in the Test Progiam. By waivhg the liquidzited damages pro\i’.shns 

- 

- .  __ ._ 



_. . 
.I 

commercial plan participants, an incentive exists for contractors to invest resources needed to prepare, 
negotiate, monitor and institutionalize a process for the first commercial subcontracting plan. 
Commentor strongly recommends regulations be modified to eliminate the liquidated damages 
provisions and substitute a periodic evaluation to satisfy Government requirements to measure success 
or need for corrective action. 

B. Respondent: One (7) 

C. Disposition: Do not concur. Liquidated damages provisions and its exemptions are set forth in 
legislation. A commercial plan is not one of the exemptions. CommerCial plans cannot be exempted 
without legislation and as such is beyond the scope of this case. 

COMMENT NUMBER 28 

A. Summau of Comment: Commentor strongly objects to imposing liquidated damages for a 
contractor's failure to exert best efforts to achieve small business goals of its subcontracting plan as 
liquidated damages are significantly disproportionate to the benefits derived while the DOD 
Comprehensive Subcontracting Test Program provides incentives to enhance and support small business 

- _- - 

w 

goals. 

B. Respondent: One (7) 

C. Disposition: Do not concur. Assessment of liquidated damages when the contractor fails to make a 
good faith effort to achieve its Small, Small Disadvantaged and Women-Owned Small Business 
Subcontracting Plan and its goals is legislated, provides a p o w d  tool to the contracting officer in the 
administration of subcontracting plans and is in the best interests of United States to ensure a fhir 
proportion of subcontracting opportunities are available to the small business community. 

COMMENT " B E R  29 

A. Summaq of Comment: Commentor questions whether Subcontracting Plan-Liquidated Damages is 
separate fiom the liquidated damages defined at FAR Subpart 1 1.5 as a contractor failing to make a 
good faith effort to achieve its subcontracting plan goals will have no impact on contract delivery or 
performance and the Government will not suffer. No recommendation for revision is made. 

- -  
3. Respondent: One (8) 

C. Disposition: Comment is noted. Subcontracting Plan-Liquidated Damages is separate and apart 
fiom the liquidated damages of FAR Subpart 1 1.5. Assessment of liquidated damages when a 
contractor fails to make a good faith effort to achieve its small, d disadvantaged and women-owned 
small business subcontracting plan and its goals is legislated. 

COMMENT NUMBER 30 - 

A. Summary of Comment: Commentor indicates offering incentives for attaining or exceeding 



spbcontracting plan goals appears to more legally supportablerather than taking action against 
contractbrs based on ill defined "good faith effort." Commentor did not make a recommendation for 
change in coverage. 

- -  

B. Respondent: One (8) 

C. Disposition: Comment is noted. Incentives for exceeding subcontracting plan goals is included at 
existing FAR 19.708(~)(1). No change is needed. 

COMMENT NUMBER 3 1 

A. Summary of Comment: Commentor discusses Empowerment Cont&&ing expressGg various 
concerns including its labor-intensive nature and potential contractor loopholes. 

- 

B. Respondent: One (8) 
~ 

Empowerment contracting is beyond the scope of this case. C. Disposition: Comment is noted. 

~~~ ~ .. . .  . . . . . .  "---1__ . 
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MlNORITY POSITION 
FAR Case 97-300, Liquidated Damages 

FAR 19.705-4(d)(S) 
I? -. 

L 

. .. . . . . 

. 

. .  

1 

1. Currently FAR 19.7054(d)(4) [redesignatcd as (d)(S) by this case) reds: 

(d) In determining the acceptability of it. proposed subcontracting plan, the __ .. 
contra- officer should take the following actions: 

(4) Evdudte subcontracting potential, considering the offeror's make-or-buy 
policies or programs, the nature of the products or services to be subcontracted, &e 
h o w  availability of small, small disadvantaged and women-owncd sinall busincss 
concern in the geographical area where the work will be pedormcd, and the 
potential contractor's long-standing contractual rclationship with its suppliers. 

- - 

This final d e  would eliminate the highlighted language. - _ _  

2. Two commenters (NASA and DOE) specifically objected to the tliinination of this 
language. NASA pointed out that (ptlx2icdarly in commercial itcm contracting) "an 
offeror might be: reluctant to disrupt its @sting supplicr base in order to satisfy 
subcontracting plan requirements'' but s&cd that the language in 19.705-4(c) could bc 
construed Lo cover this situation. DOE stated "Deleting the phrase removes what has 
traditionally beewand should remain--a legitimate consideration in evaluating 
subcontracting goals.. .It conflicts with thc Federal Government's own policy of 
rewarding good past performance." 

3. The committee's disposition of this comment> lhat the lis1 of considerations i s  no1 all- 
inclusive and does not need to address every situation, is not inconect. However, 
because the languge in question is currently in the FNI, many readers (as evideiiced by 
the NASA and DOE comments) will read the elimination o f  thc phrase as meaning that 
long-standing contractu1 relationships should T.C) longer be considered in evaluating a 
subcontracting plan. 

4. For the reasons stated above, I disagrce that thc language should be removed from the 
FAR. 

- -  - 

Victoria MOSS 
C+eneral Services Administration 
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DEPARTMENT OF DEFENSE 

GENERAL SERVICES 
ADMINISTRATION 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

48 CFR Parts 11,19,52, and 53 

[FAR Case 97-3001 

RIN 9000-AH53 

Federal Acqulsltlon Regulatlon; 
Liquldated Damages 

AGENCIES: Department of Defense (DOD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA). 
ACTION: Proposed rule with request for 
comments. 

SUMMARY: The civilian Agency 
Acquisition Council (CAAC) and the 
Defense Acquisition Regulations (DAR) 
Council are proposing to amend the 
Federal Acquisition Regulation (FAR) to 
clarify policy on liquidated damages 
and commercial subcontracting plans 
and to implement OFPP Policy Letter 
95-1, Subcontracting Plans for 
Companies Supplying Commercial 
Items. Comments received under the 
existing interim rule FAR case 89-042, 
Liquidated Damages, will be addressed 
under this new FAR case 97-300. This 
regulatory action was not subject to 
Office of Management and Budget 
review under Executive Order 12866, 
dated September 30, 1993. This is not a 
major rule under 5 U.S.C. 804. 
DATES: Comments should be submitted 
on or before June 10, 1997 to be 
considered in the formulation of a final 
rule. 
ADDRESSES: Interested parties should 
submit written comments to: General 
Services Administration, FAR 
Secretariat (MVRS), 1800 F Street, NW., 
Room 4035, Washington, DC 20405. E- 
mail comments submitted over Internet 
should be addressed to: 97- 
300@www.arnet.gov. Please cite FAR 
case 97-300 in all correspondence 
related to this case. 

Linda Klein at (202) 501-3775 in 
reference to this FAR case. For general 
information, contact the FAR 
Secretariat, Room 4035, GS Building, 
Washington, DC 20405, (202) 501-4755. 
Please cite FAR case 97-300. 
SUPPLEMENTARY INFORMATION: 

FOR FURTHER INFORMATION CONTACT: MS. 

A. Background 
An interim rule, under FAR case 89- 

042, was published on July 2 1, 1989 (54 

FR 30708). to require a prime contractor 
to pay liquidated damages upon a 
finding of lack of good faith efforts to 
meet its small business subcontracting 
goals. This rule implements Section 304 
of the Business Opportunity 
Development Reform Act of 1988, 
Public Law 100-656. 

Significant revisions to the interim 
rule were proposed based on analysis of 
public comments. Extensive discussions 
took place regarding long-standing 
problems of trying to extend and adapt 
the requirement of Section 8(d) of the 
Small Business Act to contracts for 
commercial products, now compounded 
by the introduction of liquidated 
damages. To resolve those problems, the 
case has been held pending release and 
conformance to Federal Acquisition 
Circular (FAC) 90-32, published on 
September 18, 1995 (60 FR 48231), FAR 
case 94-790, “Acquisition of 
Commercial Items”, and OFPP Policy 
Letter 95-1, “Subcontracting Plans for 
Companies Supplying Commercial 
Items”. 

On January 17, 1997, the CAAC and 
the DAR Council agreed to close FAR 
case 89-042, Liquidated Damages, into 
new FAR case 97-300. All of the issues 
raised, and public comments submitted, 
in response to the interim rule 
published under FAR case 89-042, will 
be addressed under the new FAR case 
97-300. 
B. Regulatory Flexibility Act 

have a significant economic impact on 
a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., 
because the proposed changes clarify 
policy on liquidated damages and 
commercial subcontracting plans and 
the changes are not expected to increase 
or decrease small business awards, and 
because small businesses are exempt 
from subcontracting plan requirements 
per FAR 19.702(b). An Initial Regulatory 
Flexibility Analysis has, therefore, not 
been performed. Comments from small 
entities concerning the affected FAR 
subparts will be considered in 
accordance with 5 U.S.C. 610 of the Act. 
Such comments must be submitted 
separately and should cite 5 U.S.C. 601, 
et seq. (FAR case 97-300), in 
correspondence. 
C. Paperwork Reduction Act 

The Paperwork Reduction Act (Public 
Law 96-51 1) is deemed to apply 
because FAR case 97-300, in part, adds 
additional requirements that the 
subcontracting plan shall include. 
Therefore, a request for approval of a 
revised burden estimate for OMB 

This proposed rule is not expected to 

clearance 9000-0006 has been 
submitted to the Office of Management 
and Budget under 44 U.S.C. 3501, et 
seq. Public comments concerning this 
request will be invited through a 
Federal Register notice. 
List of Subjects in 48 CFR Parts 11,19, 
52, and 53 

Government procurement. 
Dated: April 2, 1997. 

Jeremy F. Olson, 
Acting Director, Federal Acquisition Policy 
Division. 

Therefore, it is proposed that 48 CFR 
Parts 11, 19,52, and 53 be amended as 
set forth below: 

1. The authority citation for 48 CFR 
Parts 11,19, 52, and 53 continues to 
read as follows: 

Authority 40 U.S.C. 486(c); 10 U.S.C. 
chapter 137; and 42 U.S.C. 2473(c). 

PART 11-DESCRIBING AGENCY 
NEEDS 

follows: 

11.501 General. 
This subpart provides policies and 

procedures for the use of liquidated 
damages clauses in solicitations and 
contracts for supplies, services, and 
construction, except for the Liquidated 
Damages-Subcontracting Plan Clause 
at 52.219-16, which may be applied 

PART 19-SMALL BUSINESS 
PROGRAMS 

3. Section 19.701 is amended by 
adding, in alphabetical order, 
definitions for “Commercial plan”, 
“Individual contract plan” and “Master 
plan” to read as follows: 

19.701 DeAnltlons. 
Commercial plan, as used in this 

subpart, means a subcontracting plan 
that covers the offeror’s fiscal year and 
that applies to the entire production of 
commercial items sold by either the 
entire company or a portion thereof 
(e.g., division, plant, or product line). 

Individual contract plan, as used in 

2. Section 11.501 is revised to read as 

pursuant to 19.705-7. 

* * * * *  

this subpart, means a subcontracting 
plan that covers the entire contract 
period (including option periods), 
applies to a specific contract, and has 
goals that are based on the offeror’s 
planned subcontracting in support of 
the specific contract, except that 
indirect costs incurred for common or 
joint purposes may be allocated on a 
prorated basis to the contract. 

means a subcontracting plan that 
Master plan, as used in this subpart, 
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contains all of the required elements of 
the individual plans, except goals, and 
may be incorporated into individual 
contract plans, provided the master plan 
has been approved. 
* * * * *  

4. Section 19.702 is amended by 
revising paragraph (a) introductory text 
and (b) (4) to read as follows: 

19.702 Statutory requirements. 
* * * * *  

(a) Except as stated in paragraph (b) 
of this section, Section 8(d) of the Small 
Business Act (15 U.S.C. 637(d)) imposes 
the following requirements regarding 
subcontracting with small businesses 
and small business subcontracting 
plans. 
* * * * *  

(b)* * * 
(4) For in scope modifications to 

contracts that do not contain the clause 
at 52.219-8. Utilization of Small, Small 
Disadvantaged and Women-Owned 
Small Business Concerns (or equivalent 
prior Defense Acquisition Regulation, 
Federal Procurement Regulations, or 
National Aeronautics and Space 
Administration clauses): e.g., contracts 
awarded before Public Law 95-507. 
* * * * *  

5. Section 19.703(b) is amended by 
revising the first sentence to read as 
follows: 

19.703 Eligibility requirements for 
participating in the program. 
* * * * *  

(b) A contractor acting in good faith 
may rely on the written representation 
of its subcontractor regarding the 
subcontractor’s status as either a small 
business concern, a small disadvantaged 
business concern or a women-owned 
small business concern. * * * 

6. Section 19.704 is amended-(a) By 
redesignating paragraphs (a) (2) through 

respectively: 
(b) By adding new paragraphs (a) (2) 

through (a)(6) and (d): 
(c) In newly-designated (a) (8) by 

removing the word “will” the second 
time it appears, and 

(d) By revising newly-designated 
paragraphs (a) (10) and (1 1) and 
paragraphs (b) in the first sentence and 
(c). The revised and added text reads as 
follows: 

19.704 Subcontractlng pian requirements. 

(a) (6) as (a) (7) through (a) (1 1). 

* * * * *  
(a) * * * 
(2) A statement of total dollars 

planned to be subcontracted and a 
statement of the total dollars planned to 
be subcontracted to small, small 

disadvantaged and women-owned small 
business concerns: 

(3) A description of the principal 
types of supplies and services to be 
subcontracted and an identification of 
the types planned for subcontracting to 
small, small disadvantaged and women- 
owned small business concerns: 

(4) A description of the methods used 
to develop the subcontracting goals: 

(5) A description of the methods used 
to identify potential sources for 
solicitation purposes: 

(6) A statement as to whether or not 
the offeror included indirect costs in 
establishing subcontracting goals, and a 
description of the method used to 
determine the proportionate share of 
indirect costs to be incurred with small, 
small disadvantaged and women-owned 
small business concerns: 
* * * * *  

(1 0) Assurances that the offeror will 
ti) Cooperate in any studies or surveys 

as may be required, 
(ii) Submit periodic reports so that the 

Government can determine the extent of 
compliance by the offeror with the 
subcontracting plan, and 

Subcontracting Report for Individual 
Contracts. and SF 295, Summary 
Subcontract Report, following the 
instructions on the forms or as provided 
in agency regulations: and 

agree to submit SF’s 294 and 295: 

records that will be maintained 
concerning procedures adopted to 
comply with the requirements and goals 
in the plan, including establishing 
source lists: and a description of the 
offeror’s efforts to locate small, small 
disadvantaged and women-owned small 
business concerns and to award 
subcontracts to them. 

(b) Contractors may establish, on a 
plant- or division-wide basis, a master 
plan (see 19.701) which contains all the 
elements required by the clause at 
52.219-9, Small, Small Disadvantaged 
and Women-Owned Small Business 
Subcontracting Plan, except goals. 

(c) For multiyear contracts or 
contracts containing options, the 
cumulative value of the basic contract 
and all options is considered in 
detennining whether a subcontracting 
plan is necessary (see 19.705-2(a)). If a 
plan is necessary and the offeror is 
submitting an individual contract plan, 
the plan shall contain all the elements 
required by 19.704(a) and shall contain 
separate statements and goals for the 
basic contract and for each option. 

(d) A commercial plan (as defined in 
19.701) is the preferred type of 

(iii) Submit Standard Form (SF) 294, 

(iv) Ensure that its subcontractors 

(1 1) A description of the types of 

* * *  

subcontracting plan for contractors 
furnishing commercial items. The 
contractor shall: 

(1) Submit the commercial plan to 
either 

(i) The first contracting offlcer 
awarding a contract subject to the plan 
during the offeror’s fiscal year, or 

with commercial plans, to the 
contracting officer responsible for the 
contract with the latest completion date. 
The contracting officer shall negotiate 
the commercial plan for the 
Government. The approved commercial 
plan shall remain in effect during the 
offeror’s fiscal year for all Government 
contracts in effect during the period. 

(2) Submit a new commercial plan, 30 
days before the end of the fiscal year, to 
the contracting offlcer responsible for 
the uncompleted Government contract 
with the latest completion date. The 
contractor must provide to each 
contracting officer responsible for an 
ongoing contract subject to the plan, the 
identity of the contracting officer that 
will be negotiating the new plan. Once 
the new commercial plan is approved, 
the contractor shall provide a copy of 
the approved plan to each contracting 
officer responsible for an ongoing 
contract that is subject to the plan. 

7. Section 19.705-4 is amended- 
(a) In the first sentence of paragraphs 

(ii) If the offeror has ongoing contracts 

(b) and (c) by removing “six” and 
inserting ”eleven” in its place, 

in the second sentence by removing 
“six”: 

(c) Paragraph (c) is further amended 
by revising the third sentence and by 
adding a sentence between the second 
and third sentences: 

(d) By revising paragraph (d)(l): and 
(e) By redesignating paragraphs (d) (3) 

through (d) (6) as (d) (4) through (d) (7). 
respectively, adding a new paragraph 
(d) (3); and revising newly-designated 
(d) (5). The new and revised text reads 
as follows: 

19.7054 Reviewing the subcontracting 
pian. 

(b) Paragraph (b) is further amended 

* * * * *  
(c) * * * The contracting officer shall 

take particular care to ensure that the 
offeror has not submitted unreasonably 
low goals in order to minimize exposure 
to liquidated damages and to avoid the 
administrative burden of substantiating 
good faith efforts. Additionally, 
particular attention should be paid to 
the identification of steps that, if taken, 
would be considered a good faith effort. * * *  

(d) * * * 
(1) Obtain information available from 

the cognizant administrative contracting 
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office, as provided for in 19.706(a), and 
evaluate the offeror’s past performance 
in awarding subcontracts for the same or 
similar products or services to small, 
small disadvantaged and women-owned 
small business concerns. If information 
is not available on a specific type of 
product or service, evaluate the offeror’s 
overall past performance and consider 
the performance of other contractors on 
similar efforts. 
* * * * *  

(3) Ensure that the subcontracting 
goals are consistent with the offeror’s 
cost and pricing data. 
* * * * *  

(5) Evaluate subcontracting potential, 
considering the offeror’s make-or-buy 
policies or programs, the nature of the 
supplies or services to be subcontracted, 
the known availability of small, small 
disadvantaged and women-owned small 
business concerns in the geographical 
area where the work will be performed. 

8. Section 19.705-6 is amended by 
revising the introductory text and 
paragraphs (b) and (9) to read as follows: 

19.70!5-6 Postaward responsibllltles of the 
contracting officer. 

modification containing a 
subcontracting plan is awarded, the 
contracting officer who approved the 
plan is responsible for the following: 

* * * * *  

After a contract or contract 

* * * * *  
(b) Forwarding a copy of each 

commercial plan and any associated 
approvals to the Assistant Regional 
Administrator for Procurement 
Assistance in the SBA region where the 
contractor’s headquarters is located. 
* * * * *  

(9) Taking action to enforce the terms 
of the contract upon receipt of a notice 
under 19.7060. 

9. Section 19.705-7 is amended by 
revising paragraphs (b), (c), and (0 and 
the last sentence of paragraph (d); and 
by adding (h) to read as follows: 

19.705-7 Liquidated damages. 

(b) The amount of damages 
* * * * *  

attributable to the contractor’s failure to 
comply shall be an amount equal to the 
actual dollar amount by which the 
contractor failed to achieve each 
subcontracting goal. 

(c) If, at completion of the basic 
contract or any option, or in the case of 
a commercial plan, at the close of the 
fiscal year for which the plan is 
applicable, a contractor has failed to 
meet its subcontracting goals, the 
contracting officer shall review all 
available information for an indication 

that the contractor has not made a good 
faith effort to comply with the plan. If 
no such indication is found, the 
contracting officer shall document the 
file accordingly. If the contracting 
officer decides in accordance with 
paragraph (d) of this subsection that the 
contractor failed to make a good faith 
effort to comply with its subcontracting 
plan, the contracting officer shall give 
the contractor written notice speclfying 
the failure, advising the contractor of 
the possibility that the contractor may 
have to pay to the Government 
liquidated damages, and providing a 
period of 15 working days (or longer 
period as necessary) within which to 
respond. The notice shall give the 
contractor an opportunity to 
demonstrate what good faith efforts 
have been made before the contracting 
officer issues the final decision, and 
shall further state that failure of the 
contractor to respond may be taken as 
an admission that no valid explanation 
exists. 

(d) * * * However, when considered 
in the context of the contractor’s total 
effort in accordance with its plan, the 
following, though not all inclusive, may 
be considered as indicators of a failure 
to make a good faith effort: a failure to 
attempt to identify, contact, solicit, or 
consider for contract award small, small 
disadvantaged or women-owned small 
business concerns; a failure to designate 
and maintain a company official to 
administer the subcontracting program 
and monitor and enforce compliance 
with the plan; a failure to submit 
Standard Form (SF) 294, Subcontracting 
Report for Individual Contracts. and 
Standard Form (SF) 295, Summary 
Subcontract Report, in accordance with 
instructions on the forms or as provided 
in agency regulations; a failure to 
maintain records or otherwise 
demonstrate procedures adopted to 
comply with the plan; and the adoption 
of company policies or procedures 
which have as their objectives the 
frustration of the objectives of the plan. 

(0 With respect to commercial plans 
approved under the clause at 52.219-9, 
Small, Small Disadvantaged and 
Women-Owned Small Business 
Subcontracting Plan, the contracting 
officer that approved the plan shall- 

(1) Perform the functions of the 
contracting offlcer under this subsection 
on behalf of all agencies with contracts 
covered by the commercial plan: 

(2) Determine whether or not the goals 
in the commercial plan were achieved 
and, if they were not achieved, review 
all available information for an 
indication that the contractor has not 

* * * * *  

made a good faith effort to comply with 
the plan, document the results of the 
review, and provide a copy to the other 
contracting officers with contracts 
subject to the commercial plan as listed 
in the Remarks block of the SF 295; and 

(3) If a determination is made to 
assess liquidated damages, request other 
contracting officers with contracts 
incorporating the plan to provide the 
amount of payments made under their 
Government contracts subject to the 
plan that contributed to the contractor’s 
total sales during the contractor’s fiscal 
year in order to calculate and assess 
liquidated damages on the 
Government’s behalf. For example: The 
contractor’s total sales are $50 million 
and the subcontracting dollars to 
support the sales are $20 million, or 40 
percent. The Government’s payments 
under contracts subject to the plan 
contributing to the contractor’s total 
sales are $5 million. Therefore, the pro 
rata share of subcontracting attributable 
to the Government contracts covered by 
the plan is 10 percent of $20 million, or 
$2 million. If the contractor failed to 
achieve its small business goal by 1 
percent, the liquidated damages would 
be calculated as 1 percent of $2 million. 
A copy of the contracting officer’s final 
decision assessing liquidated damages 
shall be provided to other contracting 
officers with contracts subject to the 
commercial plan as listed in the 
Remarks block of the SF 295. 
* * * * *  

(h) Every contracting officer with a 
contract that is subject to a commercial 
plan shall include in the contract file- 

(1) A copy of the approved plan, 
(2) A copy of the determination 

regarding goal achievement and (if 
applicable) whether the contractor made 
a good faith effort to comply with the 
plan, and 

(3) A copy of the final decision 
assessing liquidating damages, if 
applicable. 

10. Section 19.706 is amended in 
paragraph (a) by removing the paragraph 
designation “(a)”; by removing 
paragraph (b); by redesignating (a)(l) 
through (a) (6) as (a) through (0, 
respectively; in newly-designated (e) by 
removing ”and” at the end; in newly- 
designated (0 by removing the period at 
the end and inserting “: and” in its 
place: and by adding (g) to read as 
follows: 

19.706 Responsibilities of the cognizant 
administrative contracting officer. 
* * * * *  

(g) Immediate notice that performance 
under a contract is complete, that the 
goals were or were not met, and if not 
met, whether there is any indication of 
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a lack of a good faith effort to comply 
with the subcontracting plan. 

19.708 [Amended] 

1 1. Section 19.708 is amended in 
paragraph (b) (2) by adding “the clause 
with” after the words “Plan, or”; in the 
parenthetical citation in (c) (1) by 
removing “(a)(l)”: and in the second 
sentence of (c) (2) by removing “award 
fee” and inserting “award-fee” in its 
place. 

PART 52-SOLICITATION PROVISIONS 
AND CONTRACT CLAUSES 

12. Section 52.219-9 is amended by 
revising the clause date and paragraphs 

sentence of introductory text, (d) (1 1) (vi) 
second sentence, (f) introductory text, 
and (g) to read as follows: 

52.219-9 Small, Small Disadvantaged and 
Women-Owned Small Business 
Subcontracting Plan. 

SMALL, SMALL DISADVANTAGED AND 

SUBCONTRACTING PLAN (XXX 1997) 

(b)? (d)(2)(i), (d)(10)9 (d)(ll) first 

* * * * *  

WOMEN-OWNED SMALL BUSINESS 

* * * * *  
(b) Definitions. As used in this clause- 
Commercial item means a product or 

service that satisfies the definition of 
commercial item in section 2.101 of the 
Federal Acquisition Regulation. 

Commercial plan means a subcontracting 
plan that covers the offeror’s fiscal year and 
that applies to the entire production of 
commercial items sold by either the entire 
company or a portion thereof (e.g.. division, 
plant. or product line). 

subcontracting plan that covers the entire 
contract period (including option periods), 
applies to a specific contract. and has goals 
that are based on the offeror’s planned 
subcontracting in support of the specific 
contract, except that indirect costs incurred 
for common or joint purposes may be 
allocated on a prorated basis to the contract. 

Master plan means a subcontracting plan 
that contains all of the required elements of 
the individual plans, except goals, and may 

Individual contract plan means a 

be incorporated into individual plans, 
provided the master plan has been approved. 

Subcontract means any agreement (other 
than one involving an employer-employee 
relationship) entered into by a Federal 
Government prime contractor or 
subcontractor calling for supplies or services 
required for performance of the contract or 
subcontract. 

(d) * * * 
(2) * * * 
(i) Total dollars planned to be 

* * * * *  

subcontracted for individual plans; or the 
offeror’s total projected sales, expressed in 
dollars, and the total value of projected 
subcontracts to support the sales for 
commercial plans: 
* * * * *  

(10) Assurances that the offeror will (i) 
cooperate in any studies or surveys as may 
be required, (ii) submit periodic reports so 
that the Government can determine the 
extent of compliance by the offeror with the 
subcontracting plan, and (iii) submit 
Standard Form (SF) 294, Subcontracting 
Report for Individual Contracts, and SF 295, 
Summary Subcontract Report, following the 
instructions on the forms or as provided in 
agency regulations: and (iv) ensure that its 
subcontractors agree to submit SF’s 294 and 
295. 

(1 1) A description of the types of records 
that will be maintained concerning 
procedures that have been adopted to comply 
with the requirements and goals in the plan, 
including establishing source lists; and a 
description of the offeror’s efforts to locate 
small, small disadvantaged and women- 
owned small business concerns and to award 
subcontracts to them. * * * 
* * * * *  

(vi) * * * Contractors having commercial 
plans need not comply with this 
requirement. 
* * * * *  

(0 A master plan on a plant or division- 
wide basis which contains all the elements 
required by paragraph (d) of this clause, 
except goals. may be incorporated by 
reference as a part of the subcontracting plan 
required of the offeror by this clause; 
provided, * * * 

of subcontracting plan for contractors 
furnishing commercial items (see paragraph 

(g, A commercial plan is the preferred type 

(b) of this clause). The commercial plan shall 
relate to the offeror’s planned subcontracting 
generally, for both commercial and 
Government business, rather than solely to 
the Government contract. 

(End of clause) 
* * * * *  

* * * * *  
13. Section 52.219-16 is amended- 
(a) By revising the clause date: 
(b) In the first sentence of paragraph 

(b) by removing the word “product”: by 
adding a sentence at the begmning of 
(b); and by revising the last sentence: 

(c) In (c) at the end of the first 
sentence, before the period, by adding 
“and to discuss the matter”: and 

(d) By revising (d) to read as follows: 

52.21+16 Liquidated Damages- 
Subcontracting Plan. 

LIQUIDATED DAMAGES- 
SUBCONTRACTING PLAN (XXX 1997) 

(b) Performance shall be measured by 
applying the percentage goals to the total 
actual subcontracting dollars or. if a 
commercial plan is involved, to the pro rata 
share of actual subcontracting dollars 
attributable to Government contracts covered 
by the commercial plan. * * * The amount 
of probable damages attributable to the 
Contractor’s failure to comply, shall be an 
amount equal to the actual dollar amount by 
which the Contractor failed to achieve each 
subcontract goal. 

* * * * *  

* * * * *  

* * * * *  
(d) With respect to commercial plans, the 

Contracting Officer who approved the plan 
will perform the functions of the Contracting 
Officer under this clause on behalf of all 
agencies with contracts covered by the 
commercial plan. 

(End of clause) 

PART 53-FORMS 

* * * * *  

14. Section 53.301-294 is revised to 
read as follows: 
BILLING CODE 682O-EP-P 
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separate part. 

Diskette Certification: I hereby certify that the 
electronic transmittal, in ASCII, is identical to the 
hard-copy document of FAR Case 96-005, Performance- 
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DEPARTMENT OF DEFENSE 

GENERAL SERVICES ADMINISTRATION 

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 

48 CFR Parts 11, 19, 52, and 53 

[FAR Case 97-3001 

RIN 9000-AH53 

Federal Acquisition Regulation; Liquidated Damages 

AGENCIES: Department of Defense (DOD) , General Services 

Administration (GSA), and National Aeronautics and Space 

Administration (NASA). 

ACTION: Proposed rule with request for comments. 

SUMMARY: The Civilian Agency Acquisition Council (CAAC) and 

the Defense Acquisition Regulations (DAR) Council are 

proposing to amend the Federal Acquisition Regulation (FAR) 

to clarify policy on liquidated damages and commercial 

subcontracting plans and to implement OFPP Policy Letter 95-  

1, Subcontracting Plans for Companies Supplying Commercial 

Items. Comments received under the existing interim rule FAR 

case 89-042, Liquidated Damages, will be addressed under this 

new FAR case 97-300. This regulatory action was not subject 

to Office of Management and Budget review under Executive 

Order 12866, dated September 30, 1993. This is not a major 

rule under 5 U.S.C. 804. 

DATES: Comments should be submitted on or before [ 6 0  days 

after Federal Recrister publication date] to be 

considered in the formulation of a final rule. 



ADDRESSES: Interested parties should submit written 

comments to: 

General Services Administration 
FAR Secretariat ( M V R S )  
1800 F Street, NW, Room 4035 
Washington, DC 20405 

E-mail comments submitted over Internet should be addressed 

to: 97-300@www.arnet.gov. Please cite FAR case 97-300 in 

all correspondence related to this case. 

FOR FURTHER INFORMATION CONTACT: Ms. Linda Klein at 

(202) 501-3775 in reference to this FAR case. For general 

information, contact the FAR Secretariat, Room 4035, GS 

Building, Washington, DC 20405 (202) 501-4755. Please cite 

FAR case 97-300. 

SUPPLEMENTARY INFORMATION: 

A. Background 

An interim rule, under FAR case 89-042, was published on 

July 21, 1989 (54 FR 307081, to require a prime contractor to ' 

pay liquidated damages upon a finding of lack of good faith 

efforts to meet its small business subcontracting goals. 

This rule implements Section 304 of the Business Opportunity 

Development Reform Act of 1988, Public Law 100-656. 

Significant revisions to the interim rule were proposed 

based on analysis of public comments. Extensive discussions 

took place regarding long-standing problems of trying to 

extend and adapt the requirement of Section 8(d) of the Small 

Business Act to contracts for commercial products, now 

compounded by the introduction of liquidated damages. To 

resolve those problems, the case has been held pending 
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release and conformance to Federal Acquisition Circular (FAC) 

90-32, published on September 18, 1995 (60 FR 48231), FAR 

case 94-790, "Acquisition of Commercial Items", and OFPP 

Policy Letter 95-1, "Subcontracting Plans for Companies 

Supplying Commercial Items". 

On January 17, 1997, the CAAC and the DAR Council agreed 

to close FAR case 89-042, Liquidated Damages, into new FAR 

case 97-300. All of the issues raised, and public comments 

submitted, in response to the interim rule published under 

FAR case 89-042, will be addressed under the new FAR case 97- 

300. 

B. Regulatory Flexibility Act 

This proposed rule is not expected to have a significant 

economic impact on a substantial number of small entities 

within the meaning of the Regulatory Flexibility Act, 5 

U.S.C. 601, et sea., because the proposed changes clarify 
policy on liquidated damages and commercial subcontracting 

plans and the changes are not expected to increase or 

decrease small business awards, and because small businesses 

are exempt from subcontracting plan requirements per FAR 

19.702(b). An Initial Regulatory Flexibility Analysis has, 

therefore, not been performed. Comments from small entities 

concerning the affected FAR subparts will be considered in 

accordance with 5 U.S.C. 610 of the Act. Such comments must 

be submitted separately and should cite 5 U.S.C. 601, et -. 
(FAR case 97-300), in correspondence. 

3 



C. Paperwork Reduction Act 

The Paperwork Reduction Act (Public Law 96-511) is deemed 

to apply because FAR case 97-300, in part, adds additional 

requirements that the subcontracting plan shall include. 

Therefore, a request for approval of a revised burden 

estimate for OMB clearance 9000-0006 has been submitted to 

the Office of Management and Budget under 44 U.S.C. 3501, & 

m. Public comments concerning this request will be invited 

through a Federal Reaister notice. 

List of Subjects in 48 CFR Parts 11, 19, 52, and 53: 

Government procurement. 

ing Dire'dor, 
Acquisition Policy Division. 
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Therefore, it is proposed that 48 CFR Parts 11, 19, 52, 

and 53 be amended as set forth below: 

1. The authority citation for 48 CFR Parts 11, 19, 52, 

and 53 continues to read as follows: 

Authority: 40 U.S.C. 486(c); 10 U.S.C. chapter 137; and 

42 U.S.C. 2473(c). 

PART 11-DESCRIBING AGENCY NEEDS 

2. Section 11.501 is revised to read as follows: 

1 1 . 5 0 1  General. 

This subpart provides policies and procedures for the use 

of liquidated damages clauses in solicitations and contracts 

for supplies, services, and construction, except for the 

Liquidated Damages-Subcontracting Plan Clause at 52.219-16, 

which may be applied pursuant to 19.705-7. 

PART 19-SMALL B U S I N E S S  PROGRAMS 

3. Section 19.701 is amended by adding, in alphabetical 

order, definitions for "Commercial plan" , 'Individual 

contract plan'' and "Master plan" to read as follows: 

1 9 . 7 0 1  D e f i n i t i o n s .  

Commercial ~ l m ,  as used in this subpart, means a 

subcontracting plan that covers the offeror's fiscal year- and 

that applies to the entire production of commercial items 

sold by either the entire company or a portion thereof (u., 
division, plant, or product line). 

* * * * * 
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Individual contract Dlan, as used in this subpart, means 

a subcontracting plan that covers the entire contract period 

(including option periods), applies to a specific contract, 

and has goals that are based on the offeror’s planned 

subcontracting in support of the specific contract, except 

that indirect costs incurred for common or joint purposes may 

be allocated on a prorated basis to the contract. 

Master plan, as used in this subpart, means a 

subcontracting plan that contains all of the required 

elements of the individual plans, except goals, and may be 

incorporated into individual contract plans, provided the 

master plan has been approved. 

* * * * * 

4. Section 19.702 is amended by revising paragraph (a) 

introductory text and (b) ( 4 )  to read as follows: 

19.702 Statutory requirements. 

* * * * * 

(a) Except as stated in paragraph (b) of this section, 

Section 8(d) of the Small Business Act (15 U.S.C. 637(d)) 

imposes the following requirements regarding subcontracting 

with small businesses and small business subcontracting - 

plans. 

* * * * * 

* * (b) * 

(4) For in scope modifications to contracts that do 

not contain the clause at 52.219-8, Utilization of Small, 

Small Disadvantaged and Women-Owned Small Business Concerns 

6 FARDocS/97PROWSED RULES/97-300 
3/28/97 8:03 AM 



(or equivalent prior Defense Acquisition Regulation, Federal 

Procurement Regulations, or National Aeronautics and Space 

Administration clauses); e.~., contracts awarded before 

Public Law 95-507. 

* * * * * 

5. Section 19.703(b) is amended by revising the first 

sentence to read as follows: 

19.703 Eligibility requirements for participating in 

the program. 

* * * * * 

(b) A contractor acting in good faith may rely on the 

written representation of its subcontractor regarding the 

subcontractor’s status as either a small business concern, a 

small disadvantaged business concern or a women-owned small 

business concern. * * * 

6. Section 19.704 is amended- 

(a) By redesignating paragraphs (a) (2) through (a) ( 6 )  

as (a) (7) through (a) (ll), respectively; 

(b) By adding new paragraphs (a) ( 2  ) through (a) ( 6 

and (d) ; 

(c) In newly-designated (a) (8) by removing the word 

“will“ the second time it appears, and 

(d) By revising newly-designated paragraphs (a) (10) 

and (11) and paragraphs (b) in the first sentence and (c). 

The revised and added text reads as follows: 

19.704 Subcontracting plan requirements. 

* * * * * 
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* * (a) * 

(2) A statement of total dollars planned to be 

subcontracted and a statement of the total dollars planned to 

be subcontracted to small, small disadvantaged and women- 

owned small business concerns; 

(3) A description of the principal types of supplies 

and services to be subcontracted and an identification of the 

types planned for subcontracting to small, small 

disadvantaged and women-owned small business concerns; 

(4) A description of the methods used to develop the 

subcontracting goals; 

(5) A description of the methods used to identify 

potential sources for solicitation purposes; 

(6) A statement as to whether or not the offeror 

included indirect costs in establishing subcontracting goals, 

and a description of the method used to determine the 

proportionate share of indirect costs to be incurred with 

small, small disadvantaged and women-owned small business 

concerns ; 

* * * * * 

(10) Assurances that the offeror will (i) cooperate 

in any studies or surveys as may be required, (ii) submit 

periodic reports so that the Government can determine the 

extent of compliance by the offeror with the subcontracting 

plan, and (iii) submit Standard Form (SF) 294, Subcontracting 

Report for Individual Contracts, and SF 295, Summary 

Subcontract Report, following the instructions on the forms 
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or as provided in agency regulations; and (iv) ensure that 

its subcontractors agree to submit SF’s 294 and 295; and 

(11) A description of the types of records that will 

be maintained concerning procedures adopted to comply with 

the requirements and goals in the plan, including 

establishing source lists; and a description of the offeror’s 

efforts to locate small, small disadvantaged and women-owned 

small business concerns and to award subcontracts to them. 

(b) Contractors may establish, on a plant or division- 

wide basis, a master plan (see 19.701) which contains all the 

elements required by the clause at 52.219-9, Small, Small 

Disadvantaged and Women-Owned Small Business Subcontracting 

Plan, except goals. * * * 

(c) For multiyear contracts or contracts containing 

options, the cumulative value of the basic contract and all 

options is considered in determining whether a subcontracting 

plan is necessary (see 19.705-2(a)). If a plan is necessary 

and the offeror is submitting an individual contract plan, 

the plan shall contain all the elements required by 19.704(a) 

and shall contain separate statements and goals for the basic 

contract and for each option. 

(d) A commercial plan (as defined in 19.701) is the 

. preferred type of subcontracting plan for contractors 

furnishing commercial items. The contractor shall: 

(1) Submit the commercial plan to either (i) the 

first contracting officer awarding a contract subject to the 

plan during the offeror’s fiscal year, or (ii) if the offeror 
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has ongoing contracts with commercial plans, to the 

contracting officer responsible for the contract with the 

latest completion date. The contracting officer shall 

negotiate the commercial plan for the Government. The 

approved commercial plan shall remain in effect during the 

offeror's fiscal year for all Government contracts in effect 

during- the period. 

( 2 )  Submit a new commercial plan, 30 days before the 

end of the fiscal year, to the contracting officer 

responsible for the uncompleted Government contract with the 

latest completion date. The contractor must provide to each 

contracting officer responsible for an ongoing contract 

subject to the plan, the identity of the contracting officer 

that will be negotiating the new plan. Once the new 

commercial plan is approved, the contractor shall provide a 

copy of the approved plan to each contracting officer 

responsible for an ongoing contract that is subject to the 

plan. 

7. Section 19.705-4 is amended- 

(a) In the first sentence of paragraphs (b) and (c) 

by removing "six" and inserting 'eleven" in its place, 

(b) Paragraph (b) is further amended in the second 

sentence by removing "six" ; 

(c) Paragraph (c) is further amended by revising the 

third sentence and by adding a sentence between the second 

and third sentences; 

(d) By revising paragraph (d) (1); and 
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(e) By redesignating paragraphs (d) (3) through 

(d) (6) as (d) (4) through (d) (7) , respectively, adding a new 

paragraph (d)(3); and revising newly-designated (d) (5). The 

new and revised text reads as follows: 

19.705-4 Reviewing the subcontracting plan. 

* * * * * 

(c) * * * The contracting officer shall take 

particular care to ensure that the offeror has not submitted 

unreasonably low goals in order to minimize exposure to 

liquidated damages and to avoid the administrative burden of 

substantiating good faith efforts. Additionally, particular 

attention should be paid to the identification of steps that, 

if taken, would be considered a good faith effort. * * * 

* * (d) * 

(1) Obtain information available from the cognizant 

administrative contracting office, as provided for in 

19.706(a), and evaluate the offeror's past performance in 

awarding subcontracts for the same or similar products or 

services to small, small disadvantaged and women-owned small 

business concerns. If information is not available on a 

specific type of product or service, evaluate the offeror's 

overall past performance and consider the performance of 

other contractors on similar efforts. 

* * * * * 

(3) Ensure that the subcontracting goals are 

consistent with the offeror's cost and pricing data. 

* * * * * 
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(5) Evaluate subcontracting potential, considering 

the offeror’s make-or-buy policies or programs, the nature of 

the supplies or services to be subcontracted, the known 

availability of small, small disadvantaged and women-owned 

small business concerns in the geographical area where the 

work will be performed. 

* * * * * 

8. Section 19.705-6 is amended by revising the 

introductory text and paragraphs (b) and (9)  to read as 

follows: 

19.705-6 Postaward responsibilities of the 

contracting officer. 

After a contract or contract modification containing a 

subcontracting plan is awarded, the contracting officer who 

approved the plan is responsible for the following: 

* * * * * 

(b) Forwarding a copy of each commercial plan and any 

associated approvals to the Assistant Regional Administrator 

for Procurement Assistance in the SBA region where the 

contractor’s headquarters is located. 

* * * * * 

(9) Taking action to enforce the terms of the contract 

upon receipt of a notice under 19.706(f). 

9. Section 19.705-7 is amended by revising paragraphs 

(b) , (c), and (f); by amending (d) in the last sentence; and 

by adding (h) to read as follows: 
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19.705-7 Liquidated damages. 

* * * * * 

(b) The amount of damages attributable to the 

contractor's failure to comply shall be an amount equal to 

the actual dollar amount by which the contractor failed to 

achieve each subcontracting goal. 

(c) If, at completion of the basic contract or any 

option, or in the case of a commercial plan, at the close of 

the fiscal year for which the plan is applicable, a 

contractor has failed to meet its subcontracting goals, the 

contracting officer shall review all available information 

for an indication that the contractor has not made a good 

faith effort to comply with the plan. If no such indication 

is found, the contracting officer shall document the file 

accordingly. If the contracting officer decides in 

accordance with paragraph (d) of this subsection that the 

contractor failed to make a good faith effort to comply with 

its subcontracting plan, the contracting officer shall give 

the contractor written notice specifying the failure, 

advising the contractor of the possibility that the 

contractor may have to pay to the Government liquidated - 

damages, and providing a period of 15 working days (or longer 

period as necessary) within which to respond. The notice 

shall give the contractor an opportunity to demonstrate what 

good faith efforts have been made before the contracting 

officer issues the final decision, and shall further state 
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that failure of the contractor to respond may be taken as an 

admission that no valid explanation exists. 

(d) * * * However, when considered in the context 

of the contractor's total effort in accordance with its plan, 

the following, though not all inclusive, may be considered as 

indicators of a failure to make a good faith effort: a 

failure to attempt to identify, contact, solicit, or consider 

for contract award small, small disadvantaged or women-owned 

small business concerns; a failure to designate and maintain 

a company official to administer the subcontracting program 

and monitor and enforce compliance with the plan; a failure 

to submit Standard Form (SF) 294, Subcontracting Report for 

Individual Contracts, and Standard Form (SF) 295, Summary 

Subcontract Report, in accordance with instructions on the 

forms or as provided in agency regulations; a failure to 

maintain records or otherwise demonstrate procedures adopted 

to comply with the plan; and the adoption of company policies 

or procedures which have as their objectives the frustration 

of the objectives of the plan. 

* * * * * 

(f) With respect to commercial plans approved under the 

clause at 52.219-9, Small, Small Disadvantaged and Women- 

Owned Small Business Subcontracting Plan, the contracting 

officer that approved the plan shall- 

(1) Perform the functions of the contracting officer 

under this subsection on behalf of all agencies with 

contracts covered by the commercial plan; 
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(2) Determine whether or not the goals in the 

commercial plan were achieved and, if they were not achieved, 

review all available information for an indication that the 

contractor has not made a good faith effort to comply with 

the plan, document the results of the review, and provide a 

copy to the other contracting officers with contracts subject 

to the commercial plan as listed in the Remarks block of the 

SF 295; and 

(3) If a determination is made to assess liquidated 

damages, request other contracting officers with contracts 

incorporating the plan to provide the amount of payments made 

under their Government contracts subject to the plan that 

contributed to the contractor‘s total sales during the 

contractor’s fiscal year in order to calculate and assess 

liquidated damages on the Government’s behalf. For example: 

The contractor’s total sales are $50 million and the 

subcontracting dollars to support the sales are $20 million, 

or 40 percent. The Government’s payments under contracts 

subject to the plan contributing to the contractor‘s total 

sales are $5 million. Therefore, the pro rata share of 

subcontracting attributable to the Government contracts 

covered by the plan is 10 percent of $20 million, or $2 

million. If the contractor failed to achieve its small 

business goal by 1 percent, the liquidated damages would be 

calculated as 1 percent of $2 million. A copy of the 

contracting officer’s final decision assessing liquidated 

damages shall be provided to other contracting officers with 
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contracts subject to the commercial plan as listed in the 

Remarks block of the SF 295. 

* * * * * 

(h) Every contracting officer with a contract that is 

subject to a commercial plan shall include in the contract 

file (1) a copy of the approved plan, (2) a copy of the 

determination regarding goal achievement and (if applicable) 

whether the contractor made a good faith effort to comply 

with the plan, and (3) a copy of the final decision assessing 

liquidating damages, if applicable. 

10. Section 19 .706  is amended in paragraph (a) by 

removing the paragraph designation "(a)"; by removing 

paragraph (b); by redesignating (a) (1) through (a) (6) as (a) 

through (f), respectively; in newly-designated (e) by 

removing "and" at the end; in newly-designated (f) by 

removing the period at the end and inserting \'; and" in its 

place; and by adding (9) to read as follows: 

19.706 Responsibilities of the cognizant 

administrative contracting officer. 

* * * * * 

(9) Immediate notice that performance under a contract 

is complete, that the goals were or were not met, and if not 

met, whether there is any indication of a lack of a good 

faith effort to comply with the subcontracting plan. 

19.708 [Amended] 

11. Section 19.708 is amended in paragraph ( b ) ( 2 )  by 

adding "the clause with" after the words "Plan, or"; in the 
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parenthetical citation in (c) (1) by removing "(a) (1)"; and in 

the second sentence of (c) (2) by removing "award fee" and 

inserting "award-fee" in its place. 

PART 52-SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

12. Section 52.219-9 is amended by revising the clause 

date and paragraphs (b), (d) (2) (i), (d) (lo), (d) (11) first 

sentence of introductory text, (d) (ll)(vi) second sentence, 

(f) introductory text, and (9) to read as follows: 

52.219-9 Small, Small Disadvantaged and Women-Owned 

Small Business Subcontracting Plan. 

* * * * * 

SMALL, SMALL DISADVANTAGED AND WOMEN-OWNED SMALL BUSINESS 
SUBCONTRACTING PLAN ( X X X  1997) 

* * * * * 

(b) Definitions. As used in this clause- 

Commercial item means a product or service that satisfies 
the definition of commercial item in section 2.101 of the 
Federal Acquisition Regulation. 

Commercial Dlan means a subcontracting plan that covers 
the offeror's fiscal year and that applies to the entire 
production of commercial items sold by either the entire 
company or a portion thereof (u., division, plant, or 
product line) . 

Individual contract D lan means a subcontracting plan -that 
covers the entire contract period (including option periods), 
applies to a specific contract, and has goals that are based 
on the offeror's planned subcontracting in support of the 
specific contract, except that indirect costs incurred for 
common or joint purposes may be allocated on a prorated basis 
to the contract. 

Master nlan means a subcontracting plan that contains all 
of the required elements of the individual plans, except 
goals, and may be incorporated into individual plans, 
provided the master plan has been approved. 
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Subcontract means any agreement (other than one involving 
an employer-employee relationship) entered into by a Federal 
Government prime contractor or subcontractor calling for 
supplies or services required for performance of the contract 
or subcontract. 

* * * * * 

* * ( 2 )  * 

(i) Total dollars planned to be subcontracted for 
individual plans; or the offeror's total projected sales, 
expressed in dollars, and the total value of projected 
subcontracts to support the sales for commercial plans; 

* * * * * 

(10) Assurances that the offeror will (i) cooperate in 
any studies or surveys as may be required, (ii) submit 
periodic reports so that the Government can determine the 
extent of compliance by the offeror with the subcontracting 
plan, and (iii) submit Standard Form (SF) 294, Subcontracting 
Report for Individual Contracts, and SF 295, Summary 
Subcontract Report, following the instructions on the forms 
or as provided in agency regulations; and (iv) ensure that 
its subcontractors agree to submit SF's 294 and 295. 

(11) A description of the types of records that will be 
maintained concerning procedures that have been adopted to 
comply with the requirements and goals in the plan, including 
establishing source lists; and a description of the offeror's 
efforts to locate small, small disadvantaged and women-owned 
small business concerns and to award subcontracts to 
them. * * * 

* * * * * 

(vi) * * * Contractors having commercial plans 
need not comply with this requirement. 

* * * * * 

(f) A master plan on a plant or division-wide basis which 
contains all the elements required by paragraph (d) of this 
clause, except goals, may be incorporated by reference as a 
part of the subcontracting plan required of the offeror by 
this clause; provided, * * * 

(gj A commercial plan is the preferred type of 
subcontracting plan for contractors furnishing commercial 
items (see paragraph (b) of this clause). The commercial 

FARDocS/97PROPOSD RULES/97-300 
3 / 2 8 / 9 7  8 : 0 3  AM 

18 



plan shall relate to the offeror’s planned subcontracting 
generally, for both commercial and Government business, 
rather than solely to the Government contract. 

* * * * * 

(End of clause) 

* * * * * 

13. Section 52.219-16 is amended- 

(a) By revising the clause date; 

(b) In the first sentence of paragraph (b) by 

removing the word “product”; by adding a sentence at the 

beginning of (b); and by revising the last sentence; 

(c) In (c) at the end of the first sentence, before 

the period, by adding ”and to discuss the matter”; and 

(d) By revising (d) to read as follows: 

52.219-16 Liquidated Damages-Subcontracting Plan. 

* * * * * 

LIQUIDATED DAMAGES-SUBCONTRACTING PLAN ( X X X  1997) 

* * * * * 

(b) Performance shall be measured by applying the 
percentage goals to the total actual subcontracting dollars 
or, if a commercial plan is involved, to the pro rata share 
of actual subcontracting dollars attributable to Government 
contracts covered by the commercial plan. * * * The 
amount of probable damages attributable to the Contractor’s 
failure to comply, shall be an amount equal to the actual 
dollar amount by which the Contractor failed to achieve each 
subcontract goal. 

* * * * * 

(d) With respect to commercial plans, the Contracting 
Officer who approved the plan will perform the functions of 
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the Contracting Officer under this clause on behalf of all 
agencies with contracts covered by the commercial plan. 

* * * * * 

(End of clause) 

PART 53-FORMS 

14. Section 53.301-294 is revised to read as follows: 

5 3 . 3 0 1 - 2 9 4  Standard Form 294,  Subcontracting Report 

for Individual Contracts. 

[INSERT SF 294 HERE] 
[Reduce to fit under heading] 

I 
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SiJBCONTRACTlNG REPORT FOR INDIVIDUAL CONTRACTS 
/See ihstructions on reverse) 

OMB NO.: 9000-0006 
Expires: 03/31 198 

1. CORPORATION, COMPANY OR SUBDIVISION COVEFED 
h. COMPANY NAME 

YEAR 
c. C I M  MAR31 SEPT30 

5. TYPE OF REPORT 
2. CONTRACTOR IDENTIFICATION NUMBER 

REGULAR FINAL REVtSED 

6. ADMINISTERING ACTIVITY IFic8se check awlicnbk box1 

3. DATE SUBMITED 

i ; Z  
AIR FORCE 

b. STREET ADDRESS 

1 FEDERAL AGENCY ISpec/fyl 
DERNSE LOGfSTlCS AGENCY 

4. REPORTINO PERIOD FROM INCEPTION OF CON'lRACT l7-lRU: 

7. REPORT SUBMlTTED AS (Check one a d  provide appropn'ars number) 
PRIME CONTRACT NUMBER 0 PRIME CONTRACTOR 

E SUBCONTRACTOR 

9. DOLLARS AND PERCENTAGES IN THE FOLLOWING BLOCKS: 

SUBCONTRACT NUMBER 

DO INCLUDE HDIRECT COSTS DO NOT INCLUDE INDIRECT COSTS 

1Oc. TOTAL (Sum of loa and 10b.J 

1 1. SMALL DISADVANTAGED (SDB) CONCERNS (Include 
HBCWMIJ (Dollar Amount and Percent of 1Oc.J 

(Dollar Amount and Percent of 1Oc.J 
12. WOMEN-OWNED SMALL BUSINESS (WOSB) CONCERNS 

13. REMARKS 

8. AGENCY OR CONTRACTOR AWARDING CONTRACT 
a AGENCY'S OR CONTRACTOR'S NAME 

b. STREET ADDRESS 

c. Crry d.  STATE e. ZIP CODE 

CURRENT GOAL 
c WHOLE DOLLARS PERCENT 

TYPE 

1 Oa. SMALL BUSINESS CONCERNS (Include SDB, WOSB, 
HBCWMIJ (Dollar Amount and Percent of 7 0c.J 

I I 

STANDARD FORM 294 (REV. I AUTHORlZED FOR LOCAL REPRODUCTION 
h w o u s  e d h h  is not usable PreDcribed by GSA-FAR (48 CFFU 53.21 9b) 

ACTUAL CUMULATIVE 
WHOLE DOLLARS PERCENT 

AREA CODE NUMBER 



GpiEFiAL w s m m s  
1. Thb report Is Cot rsquked from mall businesses. 

2. This report is not required for commercial items for which a 
company-wde annual plan ke.,  a Commorchl Pbn) has been approved, 
nor from large businesses in the Department of Defense (DOD) Test 
program for Negotiation of Comprohedve Subcontracting Pbns. The 
Summary Subcontract Report (SF 295) is required for contractors 
operating under one of these t w o  conditions and should be submitted t o  
the Government in accordance with t h e  instructions on that form. 

3. This form collects subcontract award data from prime 
contractorslsubcontractors that: (a) hold one or more contracts over 
$500,000 (over $1 ,OOO,OOO for construction of a public facility); and (b) 
are required t o  report subcontracts awarded t o  Small Business (SB), 
Small Disadvantaged Business (SDB), and Women-Owned Small Business 
(WOSB) concerns under a subcontracting plan. For the Department of 
Defenw (DOD), the National Aeronautics and Space Administration 
(NASA), and the Coast Guard, this form also collects subcontract award 
data for Historically Black Colleges and Universities (HBCUs) and Minority 
Institutions (MIS). 

4. This report is required for each contract containing a subcontracting 
plan and must be submitted to  the administrative contracting officer 
(ACO) or contracting officer if no ACO is s i g n e d ,  semi-annually during 
contract performance for the periods ended March 31st and September 
30th. A meparate report is required for oach contract at contract 
completion. Reports are due 30 days after the close of each reporting 
period unless otherwise directed by the contractin Reports aro 
required when dw, regardless of whether #2?;s boon any 
oubcontracting activity dnce the inception of tha contract or since the 
previoln report. 

5. Only subcontracts involving performance within the U.S., its 
possessions, Puerto Rico, and the Trust Territory of the Pacific Islands 
should be included in this report. 

6. Purchsms from a corporation, company, or subdivision that is  an 
a%te of the primelsubcontractor are 

7. Subcontract award data reported on this form by prime 
contractorslsubcontractors shall be limited to  awards made t o  their 
immediate subcontractors. Credit cannot be taken for awards made to  
lower tior .ubcontractors. 

included in this report. 

SPEClFlC INSTRUCTIONS 

BLOCK 2 For the Contractor Identification Number, enter the n i n A i g i t  
Data Universal Numbering System (DUNS) number that identifies the 
specific contractor establishment. If there is no DUNS number available 
that identifies the exact name and address entered in Block 1, contact 
Dun and Bradstreet Information Services at 1-800-333-0505 to  get one 
free of charge over the  telephone. Be prepared to  provide the following 
information: (1)  Company name; (2) Company address; (3) Company 
telephone number; (4) Line of business; (5) Chief executive officerlkey 
manager; (6) Date the  company was started; (7 )  Number of people 
employed by the company; and (8) Company affiliation. 

BLOCK 4: Check only one. Note that all subcontract award data 
reported on this form represents activity since the inception of the 
contract through the  date indicated in this block. 

BLOCK 5: Check whether this report is a "Regular," "Final," andlor 
"Revised' report. A "Fii l" report should be checked only if the 
contractor has completed the contract or subcontract reported in Block 
7. A "Revised" report is a change to  a report previously submitted for 
the  same period. 

BLOCK 6: Identify the department or agency administering the majority 
of subcontracting plans. 

BLOCK 7: Indicate whether the  reporting contractor is submitting this 
report as a prime contractor or subcontractor and the prime contract or 
subcontract number. 

BLOCK 8: Enter the  name and address of the Federal department or 
agency awarding the contract or the prime contractor awarding the  
subcontract. 

BLOCK 9: Check the  appropriate block to indicate whether indirect 
costs are included in the  dollar amounts in blocks 1 Oa through 12. To 
BnsuuTe comparability between the goal and actual columns, the 
contractor may include indirect costs in the actual column only if the 
tubcontracting pbn included indirect costs in the goal. 

BLOCKS 10a through 1 2  Under "Current Goal," enter the  dollar and 
Percent goals in each category (SB. SDB, and WOSB) from the sub- 

contracting plan approved for this contract. (If the original goals 
agreed upon at contract award have been revised as a result of 
contract modifications, enter the original goals in Block 13. The 
amounts entered in Blocks"10a through 12 shfuld reflect the 
revised goals.) Under Actual CUmuJativa. enter actual 
ubcontract  acttievemento (dolbr and percent) from th inception 
of tho contract through the date of the report shown in Block 4. In 
cases where indirect costs are included, the amounts should 
include both direct awards and an appropriate prorated portion of 
indirect awards. 

BLOCK loa: Report all subcontracts awarded to  SBs including 
subcontracts to  SDBs and WOSBs. For DOD, NASA, and Coast 
Guard contracts, include wubcontracting awards t o  HBMls and MIS. 

BLOCK lob:  Report all subcontracts awarded t o  large businesses 
(LBS). 

BLOCK 1Oc: Report on this line the total o f  all subcontracts 
awarded under this contract (the Bum of lines 10a and lob). 

BLOCKS 11 and 12: Each of these items is a subcategory of Block 
loa.  Noto that in L D ~  cams the same dolbra may bo reported in 
both Block 11 and Block 12 (Le.. SDBr owned by womon). 

BLOCK 11 : Report all subcontracts awarded t o  SDBs (including 
womenowned SDBs). For DOD, NASA, and Coast Guard 
contracts, include subcontfact awards t o  HBCUs end MIS. 

BLOCK 12: Report all subcontracts awarded t o  Women-Owned 
firms (including SDBs owned b y  women). 

BLOCK 13: Enter a short narrative explanation i f  (a) SB, SDB, or 
WOSB accomplishments fall below that which would be expected 
using a straight-line projection of goals through t h e  period of 
contract performance; or (b) i f  this is a final report, any one of the 
three goals was not m e t  

SPEUAL INSTRUCTIONS FOR COMMERCIAL PLANS 

DEFINITIONS 

1. Commercial item means a product or service that satisfies the 
definition of commercial item in Section 2.101 of the Federal 
Acquisition Regulation. 

2. Commercial plan means a subcontracting plan that covers the 
offeror's fiscal year and that applies t o  the entire production of 
commercial items sold by either the entire company or a portion 
thereof (e.g., division, plant, or product line). 

3. Subcontract means a contract, purchase order, amendment, or 
other legal obligation executed by the prime 
contractor/subcontractor calling for supplies or services required for 
the  performance of the original contract or subcontract. 

4. Direct Subcontract Awards are those that are identified with 
the  performance of one or more specific Government contract(s). 

5. Indirect costs are those which, because of incurrence for 
common or joint purposes, are no t  identified with specific 
Government contracts; these awards are related to  Government 
contract performance but remain for allocation after direct awards 
have been determined and identified t o  specific Government 
contracts. 

DISTRIBUTION OF THIS REPORT 

For the Awarding Agency or Contractor: 

The original copy of this report should be  provided to the 
contracting officer at the  agency or contractor identified in Block 8. 
For contracts with DOD, a copy should also be provided to the  
Defense Logistics Agency (DLA) at the cognizant Defense Contract 
Management Area Operations (DCMAO) office. 

For the Small Business Administration (SEA): 

A copy of this report must be provided t o  the cognizant 
Commerical Market Representative (CMR) at the time of a 
compliance review. h is NOT necesary t o  mail the SF 294 to  SBA 
unla= specifically r e q w d e d  b y  the CMR 

STANDARD FORM 294 (REV. BACK 



15. Section 53.301-295 is revised to read as follows: 

53.301-295 Standard Form 295, Subcontract Report. 

[INSERT SF 295 HERE] 
[Reduce to fit under heading] 

[ B I L L I N G  CODE 6820-EP] 
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SUMMARY SUBCONTRACT REPORT OMB NO.: 9000-0007 
{See instructions on reversel Expires: 0313 1 I98 

1. CORPOR4TK)N. COMPANY OR SUBDlVlSlON COVERED 
a. COMPANY NAME 

public reporting burden for this collection of information is estimated to avera e 13 hours per response, including the time for reviewing instructions. 
Marching existing data sources, gathering and maintaining the data needJ ,  and completing and reviewing the  collection of information. Send 
comments regarding this burden estimate or any other aspect of this collection of information, including suggestions for reducing this burden, to the FAR 
Secretariat (MVR), Federal Acquisition Policy Division, GSA, Washington, DC 20405. 

3. DATE SUBMITED 

I I 
2. CONTRACTOR IDENTIFICATION NUMBER 

b. STREET ADDRESS I 4. REPORTING PERIOD: 

5. TYPE OF REPORT 

REGULAR FINAL 0 REVISED 

YEAR 
OCT 1 - 0 OCT 1 - 

c. Crry MAR 31 SEPT 30 

c] PwME CONTRACTOR 0 B o r n  

0 SUBCONTRACTOR 

~ ~~ - ~~~ ~ ~ ~~ 

0 INDIVIDUAL 0 COMMERCIAL 

IF PLAN IS A COMMERCIAL PLAN, SPECIF?' THE PERCENTAGE OF THE W W R S  ON 
THIS REPORT AlTWBUTABLE TO THIS AGENCY. 

pK 
AIR FORCE 

a 

OTHER FEDERAL AGENCY ISphdfyl 

Loosncs AGENCY 

C 

7. REPORT SUBMITED AS ICheck one I I 8. TYPE OF PLAN 

WHOLE DOLLARS TYPE 

1 Oa. SMALL BUSINESS CONCERNS (Include SDB, WOSB, HBCU/MIl 

1 Ob. LARGE BUSINESS CONCERNS (Dollar Amount and Percent of 70c.l 

1 Oc. TOTAL (Sum of 7 Oa and 7 Ob.) 

(Dollar Amount and Percent of 7Oc.l 

PERCENT 
0-0 nearest tenth 

of a % I  

b l  

a NAME 

I d l  

c. TELEPHONE NUMBER b. TITLE 

AREA CODE NUMBER 

1 1. SMALL DISADVANTAGED (SDB) CONCERNS (Dollar Amount and Percent of 70c.l 

(Dollar Amount and Percent of 7Oc.l 
13. HISTORICALLY BLACK COLLEGES AND UNIVERSITIES (HBCU) AND MINORITY 

INSTITUTIONS (MI) (If applicable) (Dollar Amount and Percent of 70c.l 

12. WOMEN-OWNED SMALL BUSINESS (WOSB) CONCERNS 

14. REMARKS 

I I I 
16. CHIEF EXECUTIVE OFFICER 

c. SIGNANRE a NAME 

d. DATE b. TITLE 

I 
AUTHORIZED FOR LOCAL REPROWCTION STANDARD FORM 295 (REV. 1 
Previous sditiin is not urabb Prescribed by GSA - FAR (48 CFR) 53.219 (b) 



I ' QENERAetNSTRUCYnONS 

1. 

2. TM. form colbctm wbcontrsct awed data fmm prhre 
contmctordmubcontrscton t h a t .  (a) hold OM or mors contracts over SMx),ooO 
(0-r $l,OOO.OOO for concbuctmn of a public f-1; d (b) am raquwed to 
report .ubcontrects awarded to  Smdl &&IOU (SB), Smetl Di~edvwrtsgbd 
&sinma (SDB), ud Women-Owned Smdl Budnass (WOSBI concerns under a 
arbconmng plan. For the Departmnt of Dofonm IDOD). the Natbnd 
hronmutks and S p m  Admhi.tratbn (NASA), and th. -st Guard, thh fonn 
a h  colects ubcontnct m w d  data for H k o k e l y  Bhck C o w  and 
W r d t b s  fHBCU.1 ud Inmtutbna IMIsl. 

3. l h k  mport mu6 be +ubmm.d rml-annruBy (for the six months ended March 
316 and the twehrs months ended September 30th) for contracts wlth the 

of Defanr IDODI Md -ly (for the twelve months ended 
September 30th) for contrpcts with cM&n qoncbs ,  except for contracts c o v e d  
by an appmwd Commercd Plan (.as rpecid instrwtmns in right-hand column). 
Reports am due 30 days aftar the c b w  of aach mporthg parbd. 

4. Thk mport may ba submitted on a corporate, company, or subdivision 1e.g.. 
plant or division operating on a wparate profit center) basis, unlecc 0therwi.s 
directed by the agency awd ing  the contract 

5. 
Federal agency, separate mport .ha# be rubmhted to oach w n c y  w-hg onb 
that agency's contracts, provided at bast,one of that agency's contracts is over 
$5OO,ooO (over $l,oOo,ooO for con- n of a pubk facility) and contains a 
abcontrectiy plan. (Note that DOD is con.iderad to be a angb agency; sea 
next bwtmctm n.1 

6. For DOD, a conwlibted mport should b. .ubmkted for d contracts awHdsd 
by m i 9 t q  dep.rtmontdegencles andJor rubcontracts awarded by DOD prims 
contractors. However, DOD contmctors invoived In conotrwtin and related 
maintsnencs and repair must submit a wparate report for esch DOD component. 

7. Only subcontracts hvol- performam within the US., i t s  possessions, 
Pwrto Flico. and the Trust Territory of the Pseific ldands should be included In 
this mport. 

8. Purehaws from a corpontbn, company, or subdMobn that k an affiEate of 
the primslwbaontrector a n  "of hc)uded h this report 

9. Subcontract award data reported on this I o n  by prima contractordrubcon- 
tractom d d  be limited to awards mode to their immediate ~lbcontracton. Credit canMt b. Idtan for awards made to bwe i  tbr ahcontracton. 

19. See .pedsl inDtrudions in right-hand column for Commercial Pbns. 

Thk report Is not mquired from anell budnemr 

If a prime contractor/subcontractor is  performing work lor more than one 

SPECIFIC INSTRUCTIONS 

BLOCK 2: For the ContrsFtM Identifcation Number, enter the nirm-digtt Data 
Universd Numbering System (DUNS) Mwnbsr that identifms the specific contractor 
sntablirhmsnt. If there is no DUNS number evai(eM that klentifiis ths exact 
MIW and sddmsc entemd in Block 1. contact Dun and Bradetmet Information 
Sewices at 1-800-333-0506 to get OM free *of charge over the telephone. Be 
p r e p d  to provide the folbwing information: (1) Company name; (21 Company 
sddmrr; (3) Company tekphons number; (4) Line of buane8s; (5) Chief executive 
officw/key manager; (6) Date the company was started; (71 Number of people 
empbyod by the company; and 181 Company affiliation. 

BLOCK 4: Check only OM. Note that March 31 represents the Six months from 
October 1st and that September 30th reprewnts the twelve months from October 
1st. Enter the year of the mporting period. 

BLOCK 5: Check whether this report is a "Regular,' 'Final.' and/or 'Revised" 
mpon A 'Fhsl' report .houkl be checkod only If the contractor has compbtsd 
rll th. contracts containing rubcontracting plsns awerd.d by the .gsncy to whkh 
It h mporthg. A 'Rsv id"  report m a change to a report previously submitted for 
the .ame period. 

BLOCK 6: ldsntlfy the department or agency administering the majority of 
subcontracting plans. 

BLOCK 7: This report encompacns aU contracts with the Federal Government for 
the agency to whkh it is submitted, including subcontracts received from other 
large buunesces that haw contracts with the sam agency. Indicate in this block 
whether the contractor is a prime contractor, subcontractor. or both (check only 
O M ) .  

BLOCK 8: Check only one. Check 'Commercial Plan' only if this report is under 
an approved Commercial Plan. For a Commercial Plan, the contractor must specify 
ttm percentage of dollars in Blocks 1Oa through 13 attributable to the agency to 
which W s  report is being submltted. 

BLOCK 9: Identify ths major product or service lines of the reporting organization. 

BLOCKS 10a through 13: Thew entries should include all subcontract awards 
marking from contracts or subcontracts. regerdbss of dollar amount, received 
from the agency to which this report is submitted. If reporting as a rubcontractor, 
repoR all subcontracts awardad under prim contracts. Amounts should include 
both direct awards and an appropriate prorated portion of indirect awards. (The 
indiroct portion is based on the percentage of work being perfonnod for the 
organization to which the report is being submitted in relation to other work being 
performed by the p r im  contractor/subcontractor.l Do not hcMe awards mM)e In 
mPport of commsrcbl budnerp udea  'Commrkal' k checked h Bbck 8 i w e  
Swcbl Inctructbnc for Commercbl Pbns in hght hand colum). 

Report only tho- dolbn subcontracted this fkcal year for the perbd 
M i u t e d  h Bbck 4. 

BLOCK 10.: Report .II subcontracts awardad to SBc hcludhg subcontracts 
to SDBr .nd WOSBs. For DOD, NASA, and Cos6 Guard contmcts, hcMe 
wbcontractbg awards to H E W S  and MIS. 

BLOCK 104: Report aU rubcontracts ewMded to brge budnoass ILBr). 

BLOCK 10c: Rsport on this line the grand total of an rubcontracts (ths RHI~ 
of lines 10. and 1 Ob). 

BLOCKS 11 d 13: Each of thew items is a subcategory of Block 100. 
Nota that h .om caws tha cam dolhn may be reported on both Bbck 11 
and B k k  12 1i.e.. SDB. owned by women); Ukewloa rubcontracts to 
HBCUs or MIS .hOuId b. nported on both Block 11 and 13. 

BLOCK 11. Report all subcontracts awarded to SDBs (includi 
women-ow&d SDBd. For DOD. NASA, and Coact Guard c o n t m 6 d  
wbcontmct awards to HBCUs and MIS. 

BLOCK 1 2  Report JI subcontracts awarded to Women-Owned Smdl 
Burinam firms riludinp SDBs owned by women). 

BLOCK 13 (For oontmcts wlth DOD, NASA, end C0a.t Ouard): Errtor the 
dollar value of dl Pubcontracts with HBCUcNIs. 

SPECIAL WTRUCTIOHS FOR COMMERCIAL PLANS 

1. This report is due on October 30th each year for the previous fiscal 
year ended September 30th. 

2. The annual report submitted by reporting organizations that have M 
approved company-wide annual tubcontracting plan for c o m r c i d  items 
chdl include dl subcontracting activity under commercial plans in effect 
during the yew and .hall be submmed k eddltbn to the mquhul reports for 
other-than-commrcbl hem,  If any. 

3. Enter in Blocks 1Oa through 13 the total of all rubcontrect awanls 
under the conlnctor's Commercial Plan. Show h Bbck 8 t h m  panontage 
of thk total thmt k attributak to the agency to whkh tM. report is bdng 
.ubmm*d. This report must be wbmitted to  each agency from which 
contracts lor commercial products covered by an approved Co~neFcld Plan 
were received. 

DEFINITIONS 

1. Commercial item means a product or curvke that satisfies the definition 
of commerical itam in Saction 2.101 of the Federal Acqrricition Regulatbn. 

2. Commercial plan means a subcontracting plan that coven the offeror's 
fiscal year and that applies to the entire production of cornmarcid items 
d d  by elthsr ths entire company or a portion thsreof 1e.g.. division. plant, 
or product line). 

3. Subcontract mans a contract, purchase order, amendment, or other 
legal obligation executed by ths prime contractor/subcontractor calling for 
supplies or services required for the performance of the original contract or 
rubcontract. 

4. Dirsct Subcontrsct Awards are  tho^ that am Mentifkd with the 
performance of one or more cpeclfii Government contract(s). 

5. lndiiect Subcontract Awards are those which. bscauw of L n c m m  
for common or pint purpossc, are not identiftd with rpscffr Government 
contracts; thew ewardc are related to Government contract performam 
but remain for albcation after direct awwds have been determined and 
identifmd to specific Government contracts. 

SUBMITTAL ADDRESSES FOR ORICUNAL REPORT 

For DOD Contractors, mnd reports to the cognkant contract admhistratbn 
office as mated h the contract. 

For CMFisn Agency Contractom, send reports to awardhg agency: 

1. NASA: Forward reports to NASA, O f f i e  of Procurement (Ha. 

2. OTHER FEDERAL DEPARTMENTS OR AGENCIES: Forward 

Washington, DC 20546 

report to the OSDBU Director unless otherwise provided for in 
instructions by the Department or Agency. 

FOR ALL CONTRACTORS: 

SMALL BUSINESS AWlNlSTRATlON ISBA): Send "info copy' to the 
cogntzant Commercial Market Representative (CMR) at the address provided 
by SBA. Call SBA Headquarters in Washington, DC at (202) 205-6475 for 
correct address if unknown. 

STANDARD FORM 295 (REV. I BACK 



March 7, 1997 

M r .  Peter Weiss 
Office of Information and Regulatory Affairs 
Office of Management and Budget 
Docket Library, Room 10102 
725 17th Street, NW 
Washington, DC 20503 

Dear M r .  Weiss: 

The Department of Defense, the General Services 
Administration, and the National Aeronautics and Space 
Administration have agreed to publish FAR case 97-300, 
Liquidated Damages, as a proposed rule. Enclosed are three 
copies of the draft rule for your review. This rule has been 
identified as 'not significant." 

If you have any questions regarding this rule, I can be 
reached at (202) 501-0692. 

Sincerely, 

BEVERLY FAYSON 
FAR Secretariat 
Federal Acquisition Policy Division 

Enclosures 



General Services Administration 
Office of Acquisition Policy 

Washington, DC 20405 

January 30, 1997 

MEMORANDUM FOR THE FAR SECRETARIAT 

ATTN: ROD LANTIER 7/) 

FROM : JERRY OLSON 
ACTING CHAI 
CIVILIAN AG 
ACQUISITION COUNCIL (CAAC) 

SUBJECT: FAR Case 89-42, Liquidated Damages 

Please change the case number to FAR Case 97-300 f o r  the 
proposed rule submitted to the FAR Secretariat on December 
4, 1996. Also, initiate a new case file and insert into the 
file the memorandum from the DAR Council dated. 
November 21, 1995. 

FAR Case 89-42 will remain in existence to identify the 
interim rule that is currently in the FAR. 

. When the proposed rule is published as a final rule, an 
explanation will be included in the Federal Register that 
FAR Case 89-42 is also made final by FAR Case 97-300. 

Federal Recycling Program Printed on Recycled Paper 



General Services Administration 
Office of Acquisition Policy 

Washington, DC 20405 

MEMORANDUM FOR THE FAR SECRETARIAT 

FROM : JERRY OLSON 
ACTING CHAIRMAN 

SUBJECT : FAR Case 89-42, Liquidated Damages 

Enclosed is the aforementioned case, which is being 
forwarded to the FAR Secretariat for publication as a 
proposed rule. The rule proposes amending Federal 
Acquisition Regulation (FAR) 11.501, Subpart 19.7, 52.219-9, 
and 52.219-16. This package updates/replaces the two 
previous packages dated December 4, 1996 and January 10, 
1997, that were previously forwarded to the FAR Secretariat. 
Additional changes to the coverage, Federal Register Notice, 
and forms have made this revision necessary. 

Previously, an interim rule was published on July 21, 1989 
(54 FR 30708), to require a prime contractor to pay 
liquidated damages upon a finding of lack of good faith 
effort to meet its small business subcontracting goals. The 
rule implemented Section 304 of the Business Opportunity 
Development Reform Act of 1988, Pub. L. 100-656. 
Significant revisions to the interim rule were proposed 
based on an analysis of public comments. The case has now 
been further revised to implement OFPP Policy Letter 95-1, 
Subcontracting Plans for companies Supplying Commercial 
Items,” and the draft policy letter on “Subcontracting 
Plans. ” 

On November 21, 1995, the DAR Council approved the case as a 
proposed rule. On October 9, 1996, the CAAC approved the 
case as a proposed rule. 

The following are enclosed for your information: 81’ a. Proposed rule/forms updated through FAC 90-45 
(Atch. 1). 

b. .Collateral requirements (Atch. 2). 

c.. DAR Case of November 21, 1995 (Atch. 3). 

Federal Recycling Program Printed on Recycled Paper 4; 



d. Request for OMB clearance (Atch. 4). 

This rule shall not be published until specific approval is 
obtained from the Director or Acting Director. Subject to 
this approval, please arrange to publish this proposed rule 
in the Federal Register. 

Questions relating to this case may be referred to Ms. Linda 
Klein on ( 2 0 2 )  501-3775. 

Attachments 

cc: Director, DAR Council 



Proposed Rule Federal Register Notice 

ACTION: Proposed rule with request for comments. 

SUMMARY: The Civilian Agency Acquisition Council and the 
Defense Acquisition Regulations Council are proposing to 
amend the Federal Acquisition Regulation (FAR) Parts 19, 52, 
and 53 to clarify policy on liquidated damages and 
commercial subcontracting plans and implement OFPP Policy 
Letter 95-1, Subcontracting Plans for Companies Supplying 
Commercial Items. 

SUPPLEMENTARY INFORMATION: 

A. Background 

An interim rule was published on July 21, 1989 (54 FR 
30708), to require a prime contractor to pay liquidated 
damages upon a finding of lack of good faith efforts to meet 
its small business subcontracting goals. This rule 
implemented Section 304 of the Business Opportunity 
Development Reform Act of 1988, Pub. L. 100-656. 

Significant revisions to the interjm rule were proposed 
based on analysis of public comments. Extensive discussions 
took place regarding long-standing problems of trying to 
extend and adapt the requirement of Section 8(d) of the 
Small Business Act to contracts for commercial products, now 
compounded by the introduction of liquidated damages. To 
resolve those problems, the case has been held pending 
release and conformance to the FAC 90-32, published on 
September 18, 1995 (60 FR 48231) ; "Acquisition of Commercial 
Items," and the OFPP Policy Letter 95-1, "Subcontracting 
Plans for Companies Supplying Commercial Items." 

B. Regulatory Flexibility Act 

The proposed rule is not expected to have a significant 
economic impact on a substantial number of small entities 
within the meaning of the Regulatory Flexibility Act, 5 
U.S.C. 601, et seq., because small businesses are exempt 
from subcontracting plan requirements per FAR 19.702(b). 

C. Paperwork Reduction Act 

The Paperwork Reduction Act applies. The rule, in 
part, adds additional requirements that the subcontracting 
plan shall include. Therefore, a revised burden estimate 



f o r  OMB Clearance 9000-0006 has been submitted to OMB f o r  
review and approval 



Baseline FAR through FAC 90-45 

Subpart 1 1.5--LIQUIDATED DAMAGES 

11.501 General. 

This subpart provides policies and procedures for the use of liquidated damages clauses in solicitations 

and contracts-for supplies, services, and construction [, except for the Liquidated Damages-- 

Subcontracting Plan clause at 52.219-16, which may be applied pursuant to 19.705-71. 

* * * * *  

SUBPART 19.7--SUBCONTRACTING WITH SMALL BUSINESS, SMALL 

DISADVANTAGED BUSINESS AND WOMEN-OWNED SMALL BUSINESS CONCERNS 

19.701 Definitions. 

[“Commercial plan,” as used in this subpart, means a subcontracting plan that covers the 

offeror’s fiscal year and  that  applies to the entire production of commercial items sold by either 

the entire company or  a portion thereof (e.g., division, plant, or  product line).] 

“Failure to make a good faith effort to comply with the subcontracting plan,” as used in this subpart, 

means willful or intentional failure to perform in accordance with the requirements of the subcontracting 

plan, or willful or intentional action to frustrate the plan. 

[“Individual contract plan,” as used in this subpart, means a subcontracting plan that covers 

the entire contract period (including option periods), applies to a specific contract, and has goals 

that are based on the offeror’s planned subcontracting in support of the specific contract, except 
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that indirect costs incurred for common or joint purposes may be allocated on a prorated basis to 

the contract.] 

["Master plan," as used in this subpart, means a subcontracting plan that contains all of the 

required elements, except goals, and may be incorporated into individual contract plans, provided 

the master plan has been approved.] 

"Small business subcontractor'' means any concern that-- 

(a) In connection with subcontracts of $10,000 or less if, including its affiliates, its number of 

employees does not exceed 500 persons; and 

(b) In connection with subcontracts exceeding $10,000, if its number of employees or average annual 

receipts, including its affiliates, does not exceed the size standard under section 19.102 for the product or 

service it is providing on the subcontract. 

"Subcontract," as used in this subpart, means any agreement (other than one involving an employer- 

employee relationship) entered into by a Government prime contractor or subcontractor calling for 

supplies and/or services required for contract performance, contract modification, or subcontract. 

19.702 Statutory requirements. 

Any contractor receiving a contract for more than the simplified acquisition threshold shall agree in the 

contract that small business concerns, small disadvantaged business concerns and women-owned small 

business concerns shall have the maximum practicable opportunity to participate in contract performance 

consistent with its efficient performance. It is hrther the policy of the United States that its prime 

contractors establish procedures to ensure the timely payment of amounts due pursuant to the terms of 

their subcontracts with small business concerns, small disadvantaged business concerns and women- 

owned small business concerns. 
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(a) Except as stated in paragraph (b) of this section, [Section 8d of] the Small Business Act [(15 

U.S.C. 637(d)] imposes the following requirements regarding subcontracting with small businesses and 

small business subcontracting plans. 

(1) In negotiated acquisitions, each solicitation of offers to perform a contract or contract 

modification, which individually is expected to exceed $500,000 ($1,000,000 for construction) and that 

has subcontracting possibilities shall require the apparently successful offeror to submit an acceptable 

subcontracting plan. If the apparently successful offeror fails to negotiate a subcontracting plan 

acceptable to the contracting officer within the time limit prescribed by the contracting officer, the offeror 

will be ineligible for award. 

(2) In sealed bidding acquisitions, each invitation for bids to perform a contract or contract 

modification, which individually is expected to exceed $500,000 ($1,000,000 for construction) and that 

has subcontracting possibilities, shall require the bidder selected for award to submit a subcontracting 

plan. If the selected bidder fails to submit a plan within the time limit prescribed by the contracting 

officer, the bidder will be ineligible for award. 

@) Subcontracting plans (see subparagraphs (a)(l) and (2) of this section) are not required-- 

(1) From small business concerns; 

(2) For personal services contracts; 

(3) For contracts or contract modifications that will be performed entirely outside of any State, 

territory, or possession of the United States, the District of Columbia, and the Commonwealth of Puerto 

Rico; or 

(4) For modifications to contracts that do not contain the clause at 52.219-8, Utilization of Small, 

Small Disadvantaged and Women-Owned Small Business Concerns [(or 
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equivalent prior DAR, FPR, or NASA clauses); e.g., contracts awarded before Pub. L. 95-507 and 

that are within the scope of the contract]. 

(c) As stated in 15 U.S.C. 637(d)(8), any contractor or subcontractor failing to comply in good faith 

with the requirements of the subcontracting plan is in material breach of its contract. Further, 15 U.S.C. 

637(d)(4)(F) directs that a contractor's failure to make a good faith effort to comply with the 

requirements-of the subcontracting plan shall result in the imposition of liquidated damages. 

(d) ***However, the Mentor-Protege agreement must have been approved by the Ofice of Small and 

Disadvantaged Business Utilization, Ofice of the Deputy Under Secretary of Defense (International and 

Commercial Programs) DUSD(I&CP)SADBU, Room 2A3 3 8, 306 1 Defense Pentagon, Washington, DC 

2030 1-306 1 , (703) 697-93 83, before developmental assistance costs may be credited against subcontract 

goals. 

19.703 Eligibility requirements for participating in the program. 

(a) To be eligible as a subcontractor under the program, a concern must represent itself as a small 

business concern, small disadvantaged business concern or a women-owned small business concern. 

(1) To represent itself as a small business concern or a women-owned small business concern, a 

concern must meet the appropriate definition in 19.001. 

(2) To represent itself as a small disadvantaged business concern, a concern must meet the 

definition in 19.001. Individuals who represent that they are members of named groups (Black 

Americans, Hispanic Americans, Native Americans, Asian-Pacific Americans, Subcontinent-Asian 

Americans) may also represent themselves as socially and economically disadvantaged. Individuals who 

are not members of named groups may also represent themselves, and participate in the program, as 

socially and economically disadvantaged if they are qualified by the SBA under the procedures in 13 CFR 

124.105(c)). Concerns that are tribally-owned entities or Native Hawaiian Organizations may represent 
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themselves as socially and economically disadvantaged if they qualify under the requirements of i 3 CFR 

124.112 or 13 CFR 124.1 13, respectively. The Ofice of Minority Small Business and Capital Ownership 

Development in the SBA has the final authority to determine the eligibility of a concern to be designated 

as'a small disadvantaged business concern, and will answer inquiries from contractors and others 

regarding eligibility. Formal protests of a subcontractor's eligibility as a small disadvantaged business 

may be initiated only by the contracting officer responsible for the prime contract or by the SBA. Such 

protests will be processed in accordance with 13 CFR 124.601-124.610. Other small business 

subcontractors and the prime contractor may submit information to the contracting officer in an effort to 

persuade the contracting officer to initiate a protest. Such protests, in order to be considered timely, 

must be received by the contracting officer prior to completion of performance by the intended 

subcontractor. 

(b) A contractor acting in good faith may rely on the written representation of its subcontractor 

regarding the subcontractor's status [as either a small business concern, a small disadvantaged 

business concern or a women-owned small business concern]. The contractor, the contracting 

officer, or any other interested party can challenge a subcontractor's size status representation by filing a 

protest, in accordance with 13 CFR 121.1601 through 121.1608. Protests challenging a subcontractor's 

disadvantaged status representation shall be filed in accordance with 13 CFR 124.601 through 124.610. 

Protests challenging a subcontractor's status as a women-owned small business concern shall be filed in 

accordance with Small Business Administration procedures. 

19.704 Subcontracting plan requirements. 

(a) Each subcontracting plan required under 19.702(a)( 1) and (2) must include-- 

( 1) Separate percentage goals for using small business concerns, small disadvantaged business 

concerns and women-owned small business concerns as subcontractors; 
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[(2) A statement of total dollars planned to be subcontracted and a statement of the total 

dollars planned to be subcontracted to small, small disadvantaged and women-owned small 

business concerns;] 

[(3) A description of the principal types of supplies and services to be subcontracted and an 

identification of the types planned for subcontracting to small, small disadvantaged and women- 

owned small-business concerns;] 

[(4) A description of the method used to develop the subcontracting goals;] 

[ (5 )  A description of the method used to identify potential sources for solicitation purposes;] 

[ (6)  A statement as to whether or not the offeror included indirect costs in establishing 

subcontracting goals, and a description of the method used to determine the proportionate share 

of indirect costs to be incurred with small, small disadvantaged and women-owned small business 

concerns;] 

(2)[7] The name of an individual employed by the offeror who will administer the offeror's 

subcontracting program, and a description of the duties of the individual; 

@)[SI A description of the efforts the offeror will make to ensure that small business concerns, 

small disadvantaged business concerns and women-owned small business concerns +€I have an equitable 

opportunity to compete for subcontracts; 

(4)[9] Assurances that the offeror will include the clause at 52.219-8, Utilization of Small, Small 

Disadvantaged and Women-Owned Small Business Concerns (see 19.708(b)), in all subcontracts that 

offer hrther subcontracting opportunities, and that the offeror will require all subcontractors (except 

small business concerns) that receive subcontracts in excess of $500,000 ($1,000,000 for construction) to 

adopt a plan similar to the plan required by the clause at 52.219-9, Small, Small Disadvantaged and 

Women-Owned Small Business Subcontracting Plan (see 19.708(c)); 
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fS)llO] Assurances that the offeror will (i) cooperate in any studies or surveys as may be required, 

[so that] the Government+ [can] determine the extent of (ii) submit periodic reports 

compliance by the offeror with the subcontracting plan, (iii) submit Standard Form (SF) 294, 

Subcontracting Report for Individual Contracts, and SF 295, Summary Subcontract Report,+ 

V [following] the instructions on the forms [or as provided in agency regulations; and 

(iv) ensure that its subcontractors agree to submit SF 294s and SF 295s; and] 

[description] of the types of records &+ef&mw [that] will [be] . .  (39 [111 A- 

maintain[ed] - [concerning] procedures adopted to comply with the requirements and 

goals in the plan, including establishing source lists; and a description of the offeror's efforts to locate 

small, small disadvantaged and women-owned small business concerns and to award subcontracts to 

them. 

(b) Contractors may establish, on a plant or division-wide basis, a master * plan [(see 

19.701),] which contains all the elements required by the clause at 52.219-9, Small, Small Disadvantaged 

and Women-Owned Small Business Subcontracting Plan, except goals. Master plans shall be effective 

for a 3-year period after approval by the contracting officer; however, it is incumbent upon contractors to 

maintain and update master plans. Changes required to update master plans are not effective until 

approved by the contracting officer. A master plan, when incorporated in an individual plan, shall apply 

to that contract throughout the life of the contract. 

(c) For [multiyear contracts or] contracts containing options, the cumulative value of the basic 

contract and all options is considered in determining whether a subcontracting plan is necessary (see 

19.705-2(a)). If a plan is necessary and the offeror is submitting an individual contract plan, the plan shall 

,contain all the elements required by 19.704(a) and shall contain s e p a r a t w  [statements and goals] 

e m  for the basic contract and e m  for each option. 
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[(d) Contractors furnishing commercial items may establish a commercial plan (as defined in 

19.701) with the approval of the contracting officer. The contractor shall: 

(1) Submit the commercial plan to either (i) the first contracting officer awarding a contract 

subject to the plan during the offeror’s fiscal year, or  (ii) if the offeror has ongoing contracts with 

commercial plans, to the contracting officer responsible for the contract with the latest completion 

date. The contracting officer shall negotiate the commercial plan for the Government. The 

approved commercial plan shall remain in effect during the offeror’s fiscal year for all 

Government contracts in effect during the period. 

(2) Submit a new commercial plan, 30 days before the end of the fiscal year, to the 

contracting officer responsible for the uncompleted Government contract with the latest 

completion date. The contractor must provide to each contracting officer responsible for an 

ongoing contract subject to the plan, the identity of the contracting officer that will be negotiating 

the new plan. Once the new commercial plan is approved, the contractor shall provide a copy of 

the approved plan to each contracting officer responsible for an ongoing contract that is subject to 

the plan.] 

19.705 Responsibilities of the contracting officer under the subcontracting assistance program. 

19.705-1 General support of the program. 

The contracting officer may encourage the development of increased subcontracting opportunities in 

negotiated acquisition by providing monetary incentives such as payments based’on actual subcontracting 

achievement or award fee contracting (see the clause at 52.219-10, Incentive Sub- 

contracting Program, and 19.708(c)). When using any contractual incentive provision based upon 

rewarding the contractor monetarily for exceeding goals in the subcontracting plan, the contracting 

officer must ensure that (a) the goals are realistic and (b) any rewards for exceeding the goals are 
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commensurate with the efforts the contractor would not have otherwise expended. Incentive provisions 

should normally be negotiated after reaching final agreement with the contractor on the subcontracting 

plan. 

19.705-2 Determining the need for a subcontracting plan. 

The contracting officer shall take the following actions to determine whether a proposed contractual 

action requires a subcontracting pian: 

(a) Determine whether the proposed contractual action will meet the dollar threshold in 19.702(a)(l) 

or (2) .  If the action includes options or similar provisions, include their value in determining whether the 

threshold is met. 

(b) Determine whether subcontracting possibilities exist by considering relevant factors such as-- 

(1) Whether firms engaged in the business of hrnishing the types of items to be acquired 

customarily contract for performance of part of the work or maintain sufficient in-house capability to 

perform the work: and 

( 2 )  Whether there are likely to be product prequalification requirements. 

(c) If it is determined that there are no subcontracting possibilities, the determination must be 

approved at a level above the contracting officer and placed in the contract file. 

(d) In solicitations for negotiated acquisitions, the contracting officer may require the submission of 

subcontracting plans with initial offers, or at any other time prior to award. In determining when 

subcontracting plans should be required, as well as when and with whom plans should be negotiated, the 

contracting officer shall consider the integrity of the competitive process, the goal of affording maximum 

practicable opportunity for small, small disadvantaged and women-owned small business concerns to 

participate, and the burden placed on offerors. 

19.705-3 Preparing the solicitation. 
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The contracting officer shall provide the Small Business Administration's (SBA's) resident 

procurement center representative, if any, a reasonable period of time to review any solicitation requiring 

submission of a subcontracting plan and to submit advisory findings before the solicitation is issued. 

19.705-4 Reviewing the subcontracting plan. 

The contracting officer shall review the subcontracting plan for adequacy, ensuring that the required 

information, goals, and assurances are included (see 19.704). 

(a) No detailed standards apply to every subcontracting plan. Instead, the contracting officer must 

consider each plan in terms of the circumstances of the particular acquisition, including-- 

(1) Previous involvement of small business concerns as prime contractors or subcontractors in 

similar acquisitions; 

(2) Proven methods of involving small business concerns as subcontractors in similar acquisitions; 

and 

(3) The relative success of methods the contractor intends to use to meet the goals and 

requirements of the plan, as evidenced by records maintained by contractors. 

(b) If, under a sealed bid solicitation, a bidder submits a plan that does not cover each of the fttc 

[eleven] required elements (see 19.704), the contracting officer shall advise the bidder of the deficiency 

and request submission of a revised plan by a specific date. If the bidder does not submit a plan which 

uired elements within the time allotted, the bidder shall be ineligible for award. If 

nsive, evidences the bidder's intention not to comply with its obligations under 

the clause at 52.2 19-8, Utilization of Small, Small Disadvantaged and Women-Owned Small Business 

Concerns, the contracting officer may find the bidder nonresponsible. 

(c) In negotiated acquisitions, the contracting officer shall determine whether the plan is acceptable 

based on the negotiation of each of the SiK [eleven] elements of the plan (see 19.704). Subcontracting 
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goals should be set at a level that the parties reasonably expect can result from the offeror expending 

good faith efforts to use small, small disadvantaged and women-owned small business subcontractors to 

the maximum practicable extent. [The contracting oficer shall take particular care to ensure that 

the offeror has not submitted unreasonably low goals in order to minimize exposure to liquidated 

damages and to avoid the administrative burden of substantiating good faith efforts. 

Additionally~]P[p]articular attention should be paid to the identification of steps that, if taken, would be 

considered a good faith effort. No goal should be negotiated upward if it is apparent that a higher goal 

will significantly increase the Government's cost or seriously impede the attainment of acquisition 

objectives. An incentive subcontracting clause (see 52.2 19- 10, Incentive Subcontracting Program), may 

be used when additional and unique contract effort, such as providing technical assistance, could 

significantly increase subcontract awards to small, small disadvantaged or women-owned small 

businesses. 

(d) In determining the acceptability of a proposed subcontracting plan, the contracting officer should 

take the following actions: 

(1) [Obtain information available from the cognizant administrative contracting office, as 

provided for in 19.706(a), and -E[e]valuate the offeror's past performance in awarding subcontracts for 

the same or similar products or services to small, small disadvantaged and women-owned small business 

concerns. If information is not available on a specific type of product or service, evaluate the offeror's 

overall past performance [and consider the performance of other contractors on similar efforts]. 

(2) In accordance with 15 U.S.C. 637(d)(4)(F)(iii), ensure that the goals offered are attainable in 

relation to-- 

(i) The subcontracting opportunities available to the contractor, commensurate with the efficient 

and economical performance of the contract; 
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(ii) The pool of eligible subcontractors available to fklfill the subcontracting opportunities; and 

(iii) The actual performance of such contractor in hlfilling the subcontracting goals specified in 

prior plans. 

[(3) Ensure that the subcontracting goals are consistent with the offeror's cost and pricing 

data.] 

w[4] Evaluate the offeror's make-or-buy policy or program to ensure that it does not conflict with 

the offeror's proposed subcontracting plan and is in the Government's interest. If the contract involves 

products or services that are particularly specialized or not generally available in the commercial market, 

consider the offeror's current capacity to perform the work and the possibility of reduced subcontracting 

opportunities. 

w [ 5 ]  Evaluate subcontracting potential, considering the offeror's make-or-buy policies or 

programs, the nature of the pi=d-w& [supplies] or services to be subcontracted, the known availability 

of small, small disadvantaged and women-owned small business concerns in the geographical area where 

the work will be p e r f o r m e d [ . ] d  

@[6] Advise the offeror of available sources of information on potential small, small disadvantaged 

and women-owned small business subcontractors, as well as any specific concerns known to be potential 

subcontractors. If the offeror's proposed goals are questionable, the contracting officer shall emphasize 

that the information should be used to develop realistic and acceptable goals. 

0 [ 7 ]  Obtain advice and recommendations from the SBA procurement center representative (if 

any) and the agency small business specialist. 

19.705-5 Awards involving subcontracting plans. 
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(a) In making an award that requires a subcontracting plan, the contracting officer shall be responsible 

for the following: 

(1) Consider the contractor's compliance with the subcontracting plans submitted on previous 

contracts as a factor in determining contractor responsibility. 

(2) Assure that a subcontracting plan was submitted when required. 

(3) NofifL the SBA resident procurement center representative of the opportunity to review the 

proposed contract (including the plan and supporting documentation). The notice shall be issued in 

sufficient time to provide the representative a reasonable time to review the material and submit advisory 

recommendations to the contracting officer. Failure of the representative to respond in a reasonable 

period of time shall not delay contract award. p1 

(4) Determine any fee that may be payable if an incentive is used in conjunction with the 

subcontracting plan. 

(5) Ensure that an acceptable plan is incorporated into and made a material part of the contract. 

(b) Letter contracts and similar undefinitized instruments, which would othenvise meet the 

requirements of 19.702(a)( 1) and (2), shall contain at least a preliminary basic plan addressing the 

requirements of 19.704 and in such cases require the negotiation of the final plan within 90 days after 

award or before definitization, whichever occurs first. 

19.705-6 Postaward responsibilities of the contracting officer. 

After a contract or contract modification containing a subcontracting plan is awarded, the contracting 

officer [who approved the plan] is responsible for the following: 

(a) Notifjmg the SBA of the award by sending a copy of the award document to the Assistant 

Regional Administrator for Procurement Assistance in the SBA region where the contract will be 

performed. 
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(b) Forwarding a copy of each [commercial] plan and any associated approvals to the Assistant 

Regional Administrator for Procurement Assistance in the SBA region where the contractor's 

headquarters is l o c a t e d [ . ] d  ! - 
(c) Giving to the assigned SBA resident procurement center representative (if any) a copy of-- 

(1) Any subcontracting plan submitted in response to a sealed bid solicitation; and 

(2) The final negotiated subcontracting plan that was incorporated into a negotiated contract or 

contract modification. 

(d) Notifjk-ig the SBA resident procurement center representative of the opportunity to review 

subcontracting plans in connection with contract modifications. 

(e) Forwarding a copy of each plan, or a determination that there is no requirement for a 

subcontracting plan, to the cognizant contract administration office. 

(0 Initiating action to assess liquidated damages in accordance with 19.705-7 upon a recommendation 

by the administrative contracting officer or receipt of other reliable evidence to indicate that such action is 

warranted. 

(8) Taking action to enforce the terms of the contract upon receipt of a notice under 19.706@f6j 

[(f)l. 

19.705-7 Liquidated damages. 

(a) Maximum practicable utilization of small, small disadvantaged and women-owned small business 

concerns as subcontractors in Government contracts is a matter of national interest with both social and 

economic benefits. When a contractor fails to make a good faith effort to comply with a subcontracting 

plan, these objectives are not achieved, and 15 U.S.C. 637(d)(4)(F) directs that liquidated damages shall 

be paid by the contractor. 
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(b) The amount of damages attributable to the contractor's failure to comply shall be 

amount equal [to] the actual dollar amount by which the contractor failed to achieve each 

subcontract[ingJ goal[.] j 

an 

(c) If, at completion [of the basic contract or any option], or in the case of a  commercial^ 

plan, at the close of the fiscal year for which the plan is applicable, a contractor has failed to meet its 

subcontracting goals[, the contracting officer shall review all available information for an 

indication that the contractor has not made a good faith effort to comply with the plan. If no such 

indication is found, the contracting officer shall document the file accordingly.] 

contracting officer decides in accordance with paragraph (d) of this subsection that the contractor failed 

to make a good faith effort to comply with its subcontracting plan, the contracting officer shall give the 

[If] the 

contractor written notice speciQing the failure, advising the contractor of the possibility that the 

contractor may have to pay to the Government liquidated damages, and providing a period of 1-8 [15 

working] days (or longer period as necessary) within which to respond. The notice shall give the 

contractor an opportunity to demonstrate what good faith efforts have been made before the contracting 

officer issues the final decision, and shall hrther state that failure of the contractor to respond may be 

taken as an admission that no valid explanation exists. . .  

(d) In determining whether a contractor failed to make a good faith effort to comply with its 

subcontracting plan, a contracting officer must look to the totality of the contractor's actions, consistent 

with the information and assurances provided in its plan. The fact that the contractor failed to meet its 

subcontracting goals does not, in and of itself, constitute a failure to make a good faith effort. For 
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example, notwithstanding a contractor's diligent effort to identify and solicit offers from small, small 

disadvantaged and women-owned small business concerns, factors such as unavailability of anticipated 

sources or unreasonable prices may frustrate achievement of the contractor's goals. However, when /- 
!/ 

considered in the context of the contractor's total effort in accordance with its plan, the following [, 

though not all inclusive,] may be considered as-id-i& [indicators] of a failure to make a good faith 

effort: a failure to attempt to identify, contact, solicit, or consider for contract award small, small 

disadvantaged or women-owned small business concerns; a failure to designate [and maintain] a 

company official to administer the subcontracting program [and monitor and enforce compliance with 

the plan; a failure to submit Standard Form (SF) 294, Subcontracting Report for Individual 

Contracts, and Standard Form (SF) 295, Summary Subcontract Report, in accordance with 
,--..-. ,----- 

instructions on the forms or as provided in agency regulations] a failure to maintain records or 

otherwise demonstrate procedures adopted to comply with the plan; [and] the adoption of company 
L .1 

policies or procedures which have as their objectives the frustration of the objectives of the plan. 

(e) If, after consideration of all the pertinent data, the contracting officer finds that the contractor 

failed to make a good faith effort to comply with its subcontracting plan, the contracting officer shall 

issue a final decision to the contractor to that effect and require the payment of liquidated damages in an 

amount stated. The contracting officer's final decision shall state that the contractor has the right to 

appeal under the clause in the contract entitled Disputes. 
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[(f) With respect to commercial plans approved under -the [clause at] 52.219- 

9, Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan, the 

contracting officer that approved the plan shall-- 

(1) -Perform the functions of the contracting officer under this subsection on behalf of ail 

agencies with contracts covered by the commercial plan; 

(2) Determine whether or not the goals in the commercial plan were achieved and, if they 

were not achieved, review all available information for an indication that the contractor has not 

made a good faith effort to comply with the plan, document the results of the review, and provide 

a copy to the other contracting officers with contracts subject to the commercial plan as listed in 

the “Remarks” block of the SF 295; and 

(3) If a determination is made to assess liquidated damages, request other contracting 

officers with contracts incorporating the plan to provide the amount of payments made under 

their Government contracts subject to the plan that contributed to the contractor’s total sales 

during the contractor’s fiscal year in order to calculate and assess liquidated damages on the 

Government’s behalf. For example: The contractor’s total sales are $50 million and the 

subcontracting dollars to support the sales are $20 million, o r  40 percent. The Government’s 

payments under contracts subject to the plan contributing to the contractor’s total sales are $5 

million. Therefore, the pro rata share of subcontracting attributable to the Government contracts 

covered by the plan is 10 percent of $20 million, or $2 million. If the contractor failed to achieve 

its small business goal by 1 percent, the liquidated damages would be calculated as 1 percent of $2 

million. A copy of the contracting officer’s final decision assessing liquidated damages shall be 
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provided to other contracting officers with contracts subject to the commercial plan as listed in the 

“Remarks” block of the SF 295. 

(g) Liquidated damages shall be in addition to any other remedies that the Government may have, 

[(h) Every contracting ofiker with a contract that is subject to a commercial plan shall include 

in the contract file (i) a copy of the approved plan, (ii) a copy of the determination regarding goal 

achievementand (if applicable) whether the contractor made a good faith effort to comply with 

the plan, and (iii) a copy of the final decision assessing liquidating damages, if applicable.] 

19.706 Responsibilities of the cognizant administrative contracting officer. 

@j The administrative contracting officer is responsible for assisting in evaluating subcontracting 

plans, and for monitoring, evaluating, and documenting contractor performance under the clause 

prescribed in 19.708(b) and any subcontracting plan included in the contract. The contract administration 

office shall provide the necessary information and advice to support the contracting officer, as 

appropriate, by fUrnishing-- 

, 

0 [(a)] Documentation on the contractor’s performance and compliance with subcontracting 

plans under previous contracts; 

(2j [(b)] Information on the extent to which the contractor is meeting the plan’s goals for subcontr- 

acting with eligible small, small disadvantaged and women-owned small business concerns; 

f3) [(c)] Information on whether the contractor’s efforts to ensure the participation of small, small 

disadvantaged and women-owned small business concerns are in accordance with its subcontracting plan; 

(4j [(d)] Informaticm on whether the contractor is requiring its subcontractors to adopt similar 

subcontracting plans; 

(5) [(e)] Immediate notice if, during performance, the contractor is failing to meet its commitments 

under the clause prescribed in 19.708(b) or the subcontracting plan;& 
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ce) [(f)] Immediate notice and rationale if, during performance, the contractor is failing to comply 

in good faith with the subcontracting plan[; and] 

[(g) Immediate notice that performance under a contract is complete, that the goals were or 

were not met, and, if not met, whether there is any indication of a lack of a good faith effort to 

comply with the subcontracting plan.] 

19.707 The Small Business Administration's role in carrying out the program. 

(a) Under the program, the SBA may-- 

( 1) Assist both Government agencies and contractors in carrying out their responsibilities with 

regard to subcontracting plans; 

(2) Review (within 5 working days) any solicitation that meets the dollar threshold in 19.702(a)(l) 

or (2) before the solicitation is issued; 

(3) Review (within 5 working days) before execution any negotiated contractual document 

requiring a subcontracting plan, including the plan itself, and submit recommendations to the contracting 

officer, which shall be advisory in nature; and 

(4) Evaluate compliance with subcontracting plans, either on a contract-by-contract basis, or, in the 

case of contractors having multiple contracts, on an aggregate basis. 

(b) The SBA is not authorized to (1) prescribe the extent to which any contractor or subcontractor 

shall subcontract, (2) speciw concerns to which subcontracts will be awarded, or (3) exercise any 

authority regarding the administration of individual prime contracts or subcontracts. 

19.708 Solicitation provisions and contract clauses. 
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(a) The contracting officer shall insert the clause at 52.219-8, Utilization of Small, Small 

Disadvantaged and Women-Owned Small Business Concerns, in solicitations and contracts when the 

contract amount is expected to be over the simplified acquisition threshold unless-- 

(1) A personal services contract is contemplated (see 37.104); or 

(2) The contract, together with all its subcontracts, is to be performed entirely outside of any State, 

territory, or possession of the United States, the District of Columbia, and the Commonwealth of Puerto 

Rico. 

(b)( 1) The contracting officer shall, when contracting by negotiation, insert the clause at 52.2 19-9, 

Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan, in solicitations and 

contracts that (i) offer subcontracting possibilities, (ii) are expected to exceed $500,000 ($1,000,000 for 

construction of any public facility), and (iii) are required to include the clause at 52.219-8, Utilization of 

Small, Small Disadvantaged and Women-Owned Small Business Concerns, unless the acquisition is set 

aside or is to be accomplished under the 8(a) program. When contracting by sealed bidding rather than 

by negotiation, the contracting officer shall use the clause with its Alternate I. When contracting by 

negotiation, and subcontracting plans are required with initial proposals as provided for in 19.705-2(d), 

the contracting officer shall use the clause with its Alternate 11. 

(2) The contracting officer shall insert the clause at 52.219-16, Liquidated Damages-- 

Subcontracting Plan, in all solicitations and contracts containing the clause at 52.219-9, Small, Small 

Disadvantaged and Women-Owned Small Business Subcontracting Plan, or [the clause with] its 

Alternate I. 

(c)( 1) The contracting officer may, when contracting by negotiation, insert in solicitations and 

contracts a clause substantially the same as the clause at 52.2 19- 10, Incentive Subcontracting Program, 

when a subcontracting plan is required (see 19.702@j@)), and inclusion of a monetary incentive is, in the 
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judgment of the contracting officer, necessary to increase subcontracting opportunities for small, small 

disadvantaged and women-owned small business concerns, and is commensurate with the efficient and 

economical performance of the contract; unless the conditions in paragraph (c)(3) of this section are 

applicable. The contracting officer may vary the terms of the clause as specified in paragraph (c)(2) of 

this section. 

(2) Various approaches may be used in the development of small, small disadvantaged and women- 

owned small business concerns' subcontracting incentives. They can take many fo 

quantified schedule of payments based on actual subcontract achievement to an 

employing subjective evaluation criteria (see paragraph (c)(3) of this section). The ~ ~ ~ ~ l d  1 not 

reward the contractor for results other than those that are attributable to the contractor's efforts under the 

incentive subcontracting program. 

ard[-]fee pproach 

(3) As specified in paragraph (c)(2) of this section, the contracting officer may include small, small 

disadvantaged and women-owned small business subcontracting as one of the factors to be considered in 

determining the award fee in a cost-plus-award-fee contract; in such cases, however, the contracting 

officer shall not use the clause at 52.2 19-10, Incentive Subcontracting Program. 

52.219-9 Small, Small Disadvantaged and Women-Owned Small Business 

Subcontracting Plan. 

As prescribed in 19.708(b), insert the following clause: 

SMALL, SMALL DISADVANTAGED AND WOMEN-OWNED 

SMALL BUSINESS SUBCONTRACTING PLAN (Date) . 

(a) This clause does not apply to small business concerns. 
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[(b) Definitions. 

As used in this clause-- 

[“Commercial item” means a product or service that satisfies the definition of commercial item 

in section 2.101 of the Federal Acquisition Regulation.] 

[“Commercial plan” means a subcontracting plan that covers the offeror’s fiscal year and that 

applies to the entire production of commercial items sold by either the entire company or a 

portion thereof (e.g., division, plant, or product line).] 

[“Individual contract plan” means a subcontracting plan that covers the entire contract period 

(including option periods), applies to a specific contract, and has goals that are based on the 

offeror’s planned subcontracting in support of the specific contract, except that indirect costs 

incurred for common or joint purposes may be allocated on a prorated basis to the contract.] 

[“Master plan” means a subcontracting plan that contains all of the required elements, except 

goals, and may be incorporated into individual plans, provided the master plan has been 

approved.] 

“Subcontract;’ - , means any agreement (other than one involving an employer- 

employee relationship) entered into by a Federal Government prime contractor or subcontractor calling 

for supplies or services required for performance of the contract or subcontract. 

(c) The offeror, upon request by the Contracting Officer, shall submit and negotiate a subcontracting 

plan, where applicable, which separately addresses subcontracting with small business concerns, with 
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small disadvantaged business concerns and with women-owned small business concerns. If the offeror is 

submitting an individual contract plan, the plan must separately address subcontracting with small 

business concerns, small disadvantaged business concerns and women-owned small business concerns 

with a separate part for the basic contract and separate parts for each option (if any). The plan shall be 

included in and made a part of the resultant contract. The subcontracting plan shall be negotiated within 

the time specified by the Contracting Officer. Failure to submit and negotiate the subcontracting plan 

shall make the offeror ineligible for award of a contract. 

(d) The offeror’s subcontracting plan shall include the following: 

(1) Goals, expressed in terms of percentages of total planned subcontracting dollars, for the use of 

small business concerns, small disadvantaged business concerns and women-owned small business 

concerns as subcontractors. The offeror shall include all subcontracts that contribute to contract 

performance, and may include a proportionate share of products and services that are normally allocated 

as indirect costs. 

(2) A statement of-- 

(i) Total dollars planned to be subcontracted [for individual plans; or the offeror’s total 

projected sales, expressed in dollars, and the total value of projected subcontracts to support the 

sales for commercial plans]; 

(ii) Total dollars planned to be subcontracted to small business concerns; 

(iii) Total dollars planned to be subcontracted to small disadvantaged business concerns; and 

(iv) Total dollars planned to be subcontracted to women-owned small business concerns. 

(3) A description of the principal types of supplies and services to be subcontracted, and an 

identification of the types planned for subcontracting to (i) small business concerns, (ii) small 

disadvantaged business concerns and (iii) women-owned small business concerns. 
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(4) A description of the method used to develop the subcontracting goals in paragraph (d)( 1) of 

this clause. 

( 5 )  A description of the method used to identifj potential sources for solicitation purposes (e g., 

existing company source lists, the Procurement Automated Source System (PASS) of the Small Business 

Administration, the National Minority Purchasing Council Vendor Information Service, the Research and 

Information Division of the Minority Business Development Agency in the Department of Commerce, or 

small, small disadvantaged and women-owned small business concerns trade associations) A firm may 

rely on the information contained in PASS as an accurate representation of a concern's size and 

ownership characteristics for purposes of maintaining a small business source list. A firm may rely on 

PASS as its small business source list. Use of the PASS as its source list does not relieve a firm of its 

responsibilities (e.g., outreach, assistance, counseling, publicizing subcontracting opportunities) in this 

clause. 

(6) A statement as to whether or not the offeror included indirect costs in establishing 

subcontracting goals, and a description of the method used to determine the proportionate share of 

indirect costs to be incurred with (i) small business concerns, (ii) small disadvantaged business concerns 

and (iii) women-owned small business concerns. 

(7) The name of the individual employed by the offeror who will administer the offeror's 

subcontracting program, and a description of the duties of the individual. 

(8) A description of the efforts the offeror will make to assure that small, small disadvantaged and 

women-owned small business concerns have an equitable opportunity to compete for subcontracts. 

(9) Assurances that the offeror will include the clause in this contract entitled "Utilization of Small, 

Small Disadvantaged And Women-Owned Small Business Concerns" in all subcontracts that offer hrther 

subcontracting opportunities, and that the offeror will require all subcontractors (except small business 
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concerns) who receive subcontracts in excess of $500,000 ($1,000,000 for construction of any public 

facility), to adopt a plan similar to the plan agreed to by the offeror. 

(10) Assurances that the offeror will (i) cooperate in any studies or surveys as may be required, (ii) 

submit periodic reports 

compliance by the offeror with the subcontracting plan, (iii) submit Standard Form (SF) 294, 

Subcontracting Report for Individual Contracts, and/or SF 295, Summary Subcontract Report,& 

[so that] the Governmenth [can] determine the extent of 

[following] the instructions on the forms [or as provided in agency regulations;] and 

(iv) ensure that its subcontractors agree to submit fi [SF 294s and SF 

295sl. 

[description] of the types of records I A e 4 k w ~  {that] will [be] maintain[ed] - [concerning] procedures that have been adopted to comply with the requirements and 

goals in the plan, including establishing source lists; and a description of [the offeror's] its efforts to 

locate small, small disadvantaged and women-owned small business concerns and to award subcontracts 

to them. The records shall include at least the following (on a plant-wide or company-wide basis, unless 

otherwise indicated): 

. .  
(1 111 A- 

(i) Source lists (e.g., PASS), guides, and other data that identifjl small, small disadvantaged and 

women-owned small business concerns. 

(ii) Organizations contacted in an attempt to locate sources that are small, small disadvantaged 

or women-owned small business concerns. 

(iii) Records on each subcontract solicitation resulting in an award of more than $100,000, 

indicating (A) whether small business concerns were solicited and if not, why not, (B) whether small 

disadvantaged business concerns were solicited and if not, why not, and (C) whether women-owned small 
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business concerns were solicited and if not, why not, and (D) if applicable, the reason award was not 

made to a small business concern. 

(iv) Records of any outreach efforts to contact (A) trade associations, (B) business development 

organizations, and (C) conferences and trade fairs to locate small, small disadvantaged and women- 

owned small business sources. 

(v) Records of internal guidance and encouragement provided to buyers through (A) workshops, 

seminars, training, etc., and (B) monitoring performance to evaluate compliance with the program's 

requirements. 

(vi) On a contract-by-contract basis, records to support award data submitted by the offeror to 

the Government, including the name, address, and business size of each subcontractor. Contractors 

having . . .  [commercial] plans need not comply with this requirement. 

(e) In order to effectively implement this plan to the extent consistent with efficient contract 

performance, the Contractor shall perform the following hnctions: 

(1) Assist small, small disadvantaged and women-owned small business concerns by arranging 

solicitations, time for the preparation of bids, quantities, specifications, and delivery schedules so as to 

facilitate the participation by such concerns. Where the Contractor's lists of potential small, small 

disadvantaged and women-owned small business subcontractors are excessively long, reasonable effort 

shall be made to give all such small business concerns an opportunity to compete over a period of time. 

(2) Provide adequate and timely consideration of the potentialities of small, small disadvantaged 

and women-owned small business concerns in all "make-or-buy" decisions. 

(3) Counsel and discuss subcontracting opportunities with representatives of small, small 

disadvantaged and women-owned small business firms. 
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(4) Provide notice to subcontractors concerning penalties and remedies for misrepresentations of 

business status as small, small disadvantaged or women-owned small business for the purpose of 

obtaining a subcontract that is to be included as part or all of a goal contained in the Contractor's 

subcontracting plan. 

(0 A master ' plan on a plant or division-wide basis which contains all the elements 

required by paragraph (d) of this clause, except goals, may be incorporated by reference as a part of the 

subcontracting plan required of the offeror by this clause; provided, (1) the master plan has been 

approved, (2) the offeror ensures that the master plan is updated as necessary and provides copies of the 

approved master plan, including evidence of its approval, to the Contracting Officer, and (3) goals and 

any deviations from the master plan deemed necessary by the Contracting Oficer to satisfj the 

requirements of this contract are set forth in the individual subcontracting plan. 

[(g) With the approval of the Contracting Officer, the offeror may establish a commercial plan 

(see paragraph (b) of this clause) instead of an individual plan. The commercial plan shall relate 
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to the offeror's planned subcontracting generally, for both commercial and Government business, 

rather than solely to the Government contract.] 

(h) Prior compliance of the offeror with other such subcontracting plans under previous contracts will 

be considered by the Contracting Oficer in determining the responsibility of the offeror for award of the 

contract. 

(i) The failure of the Contractor or subcontractor to comply in good faith with (1) the clause of this 

contract entitled "Utilization of Small, Small Disadvantaged Business and Women-Owned Small Business 

Concerns," or (2) an approved plan required by this clause, shall be a material breach of the contract. 

(End of clause) 

Alternate I (OCT 1995). When contracting by sealed bidding rather than by negotiation, substitute the 

following paragraph (c) for paragraph (c) of the basic clause: 

(c) The apparent low bidder, upon request by the Contracting Officer, shall submit a subcontracting 

plan, where applicable, which separately addresses subcontracting with small business concerns, with 

small disadvantaged business concerns and with women-owned small business concerns. If the bidder is 

submitting an individual contract plan, the plan must separately address subcontracting with small 

business concerns, small disadvantaged business concerns and women-owned small business concerns 

with a separate part for the basic contract and separate parts for each option (if any). The plan shall be 

included in and made a part of the resultant contract. The subcontracting plan shall be submitted within 

the time specified by the Contracting Officer. Failure to submit the subcontracting plan shall make the 

bidder ineligible for the award of a contract. 

Alternate II (MAR 1996). As prescribed in 19.708(b)(l), substitute the following paragraph (c) for 

paragraph (c) of the basic clause: 

28 



(c) Proposals submitted in response to this solicitation shall include a subcontracting plan, which 

separately addresses subcontracting with small business concerns, small disadvantaged business concerns 

and women-owned small business concerns. If the offeror is submitting an individual contract plan, the 

plan must separately address subcontracting with small business concerns, small disadvantaged business 

concerns and women-owned small business concerns with a separate part for the basic contract and 

separate parts for each option (if any). The plan shall be included in and made a part of the resultant 

contract. The subcontracting plan shall be negotiated within the time specified by the Contracting 

Officer. Failure to submit and negotiate a subcontracting plan shall make the offeror ineligible for award 

of a contract. 

* * * * * 

52.219-16 Liquidated Damages--Subcontracting Plan. 

As prescribed in 19.708(b)(2), insert the following clause: 

LIQUIDATED DAMAGES--SUBCONTRACTING PLAN (OCT 1995) 

(a) "Failure to make a good faith effort to comply with the subcontracting plan," as used in this clause, 

means a willful or intentional failure to perform in accordance with the requirements of the subcontracting 

plan approved under the clause in this contract entitled "Small, Small Disadvantaged and Women-Owned 

Small Business Subcontracting Plan," or willfid or intentional action to frustrate the pian. 

(b) [Performance shall be measured by applying the percentage goals to the total actual 

subcontracting dollars or, if a commercial plan is involved, to the pro rata share of actual 

subcontracting dollars attributable to Government contracts covered by the commercial plan.] If, 

, 

at contract completion, or in the case of a commercial pethi& plan, at the close of the fiscal year for 

which the plan is applicable, the Contractor has failed to meet its subcontracting goals and the 

Contracting Officer decides in accordance with paragraph (c) of this clause that the Contractor failed to 
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make a good faith effort to comply with its subcontracting plan, established in accordance with the clause 

in this contract entitled “Small, Small Disadvantaged and Women-Owned Small Business Subcontracting 

Plan,” the Contractor shall pay the Government liquidated damages in an amount stated. The amount of 

probable damages attributable to the Contractor’s failure to comply, shall be an amount equal to the 

actual dollar amount by which the Contractor failed to achieve each subcontract goal[.] 7 

(c) Before the Contracting Officer makes a final decision that the Contractor has failed to make such 

good faith effort, the Contracting Officer shall give the Contractor written notice specifling the failure 

and permitting the Contractor to demonstrate what good faith efforts have been made [and to discuss 

the matter.] Failure to respond to the notice may be taken as an admission that no valid explanation 

exists. If, aRer consideration of all the pertinent data, the Contracting Officer finds that the Contractor 

failed to make a good faith effort to comply with the subcontracting plan, the Contracting OEcer shall 

issue a final decision to that effect and require that the Contractor pay the Government liquidated 

damages as provided in paragraph (b) of this clause. 

. . .  (d) With respect to commercial pwdwts plans 3 

[the Contracting Officer who approved the plan will perform the 

functions of the Contracting Officer under this clause on behalf of all agencies with contracts 

covered by the commercial plan]. 
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(e) The Contractor shall have the right of appeal, under the clause in this contract entitled, Disputes, 

from any final decision of the Contracting Oficer. 

( f )  Liquidated damages shall be in addition to any other remedies that the Government may have. 

(End of clause) 
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MEMORANDUM FOR THE 

FROM : 

FAR SECRETARIAT , 

EDWARD C. LOEB 
CHAIRMAN 
CIVILIAN AGENCY 
ACQUISITION COUNCIL (CAAC) 

SUBJECT: FAR Case 89-42, Liquidated Damages 

Enclosed is the aforementioned case, which is being forwarded 
to the FAR Secretariat for publication as a proposed rule. 
The rule proposes amending Federal Acquisition Regulation 
(FAR) 1 1 . 5 0 1 ,  Subpart 1 9 . 7 ,  52 .219-9 ,  and 52 .219-16 .  

Previously, an interim rule was published-on July 2 1 ,  1 9 8 9  
( 5 4  _ _  - FR-3G]O-8), %o require a prime contractor to pay 
liquidated damages upon a finding of lack of good faith 
effort to meet its small business subcontracting goals. The 
rule implemented Section 304 of the Business Opportunity 
Development Reform Act of 1 9 8 8 ,  Pub. L. 100-656 .  Significant 
revisions t o  the interim rule were proposed based on an 
analysis of public comments. 
revised to implement OFPP Policy Letter 95-1, Subcontracting 
Plans for companies Supplying Commercial Items,” and the 
draft policy letter on “Subcontracting Plans.” 

- - __ - . - - _ _  - _- 

The case has now been further 

On November 2 1 ,  1 9 9 5 ,  the DAR Council approved the case as a 
proposed rule. On October 9 ,  1 9 9 6 ,  the CAAC approved the 
case as a proposed rule. 

The following are enclosed for your information: 

a. Proposed rule coverage (Atch 1). 

b. Collateral requirements (Atch 2 ) .  

c. DAR Case of November 21 ,  1 9 9 5  (Atch 3 ) .  

d. Request for OMB clearance (Atch 4 ) .  

This rule shall not be published until specific approval is 
obtained from the Director or Acting Director. Subject to 
this approval, please arrange to publish this proposed rule 
in the Federal Register. 



Questions relating to this case may be referred to Ms. Linda 
Klein on ( 2 0 2 )  501-3775. 

Attachments 

cc: Director, DAR Council 

cc: Official file - MVR, Reading file, MVR, MVRR, MV 
MVRR:LKlein:lk:501-3775:12/4/96(forward t o  Sec.) FAR Case 89-  
4 2 .  

Concurrence: 

MVR (LKlein) Date: 
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.- 
Baseline F.4R thought FAC 90-39 

Subpart 11.5-LIQUIDATED D.&\LAGES 

11.501 General. 

T h i s s u b p k  provides poli’ch and procedures for the use of 
r -  

liquidated damages clauses in solicitziions and contracts for 

supplies, services, and construction [except for the Liquidated 

Damages-- ’ * .- Subcontracting Pla-Clause a t  

53.219-16 which maybehpplied pursuant to 19.705-71. 

- _  

- _  * * * * * .  

:7$ . 
. I  d 

: 

SUBPART 19.7-SUBCONTRACTIXG WITH SMALL 

3 -  

BUSINESS, SMALL 

DISADVANTAGED BUSINESS AND WOMEN-OWNED 

SMALL BUSINESS CONCERNS 

19.701 Definitions. 

[“Commercial item” means a product o r  service that  

satisfies the definition of commercial item in FAR 2.101.1 

‘ ATTACHMENT 1 



. - [“Commercial plan” means a subcontracting pian covering 

the offeror’s fiscal year and which is applicable to the entire 
. I  , 

. production of commercial items sold by either the entire 

company o r  a portion thereof (e.g., division, plant, or product 

(II 
Iin e). 1 . .  

s -  

”Failure to make a good faith effort to comply with the 

subcontracting plan,”*** 

[“Individual contract plan” as used in this subpart, means a 
_ -  

subcontracting plan that covers The entire contract period A 

=r >-:. 
I .  

(including option periods), applies to a specific contract, and  

has goals which are  based on the offeror’s planned 

subcontracting in support of the specific contract, except &at 
5 .  

indirect costs incurred for common or joint purposes may be 

allocated on a prorated basis to the contract.] 

[“Master plan,” as used in this subpart, means a 

subcontracting plan that contains all of the required elements 

except goaIs and  may be incorporated into individual contract 

plans provided the master plan has been approved.] , 

2 



''Small business subcontractor" m e a j  any concern that-- 

- (a) In connection with subcontracts of S 10,000 or less if, 

including its afflates, its number of  employees does not exceed 

(b) In connection with subcontracts exceeding S 10,000, if its 

number of # ttmpioyees or average annual r&eipts, including P 

3 

-- 
: - 

its affiliates, does - _  not exceed the size standxd under section * 

19.102 for the product or service it is providing on the subcontract. 

"Subcontract," * * *. 

19.702 Statutory requirements. 

Any contractor receiving a contract .' * 
acquisition threshold agree in the contract 

that small business concerns, small disadvantaged business 

concerns and women-owned small business concern shall have the 

mL,uimum practicable opportunity to participate in contract 

performance consistent with its efficient performance. It is further 

3 

, . .  



- - .. the policy of the United States that its prime contractors establish 

procetrures to ensure the timely payrnmt of amounts due pursuant - .~ 
. .  , 

- to the terms of their subcontracts with small business concerns. 

small disadvantaged business concerns and wornen-ov+ned small 

business concerns. 
'2 

s -  

(a) Except as stated in paragraph jb) of this sectio 

Small Business A oses the followino - 
requirements regarding subcontractin,o with small businesses and 

small business subcon&cting plms. 
... 

(1) In negotiated - _  acquisitions, each solicitation of offers to 

perform a contract or contract modification, which individually is 

expected to exceed $500,000 ($1,000,000 for construction) ai?&: 
$: 

that has subcontracting possibilities shall require the apparently 

successful offeror to submit an acceptable subcontracting plan. 1.f 

the apparently successful offeror fails to negotiate a subconeacting 

plan acceptable to the contracting officer within the time limit 

prescribed by the contracting officer, the offeror will be ineligible 

for award. 

4 
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* 

- . ., (2) In sealed bidding acquisitions. each invitation for bids to 

.- 
perform a contract or contract modifcarion. which individually is 

. .  

- expected to exceed $500,000 (S 1,000,000 for construction) and 

that has subcontracting possibilities, shall require the bidder 

selected for award to submit ,g subcontracting plan. If the selected 
i- 

biddef Fails to submit a plan withn the time limit prescribed by the 

contracting officer, the bidder will be ineligible for award. 

(b) Subcontracting plans (see subparagraphs (a)( 1) and (2) of 

- -  this section) are not reqGired-- ... 

(1) From small business concerns; 

(2) For personal services contracts; 

(3) For contracts or contract modifications that will be ' 5: 
s> 

performed entirely outside of any State, territory, or possession of 
. _  . .  

the United States, the District of Columbia, and the 

Commonwealth of Puerto Rico; or 

(4) For modifications to contracts that do not contain the 

clause at 52.2 19-8, Utilization of Srnal 

Small Disadvantag 

S 

I .  



Small Business Conce 

. .  

(c) * * *  , '20 

(d) *-R* 

19.703 Eligibility requirements for participating in the 

program. . 
_ -  

(a) To be eligible as a-subcontrrlctor under the program, a A . =-3-- .. - . _  
) r  

concern must-represent itself as a small business concern, small 

disadvantaged business concern or a women-owned small business 

concern. 
$; 

? 
45 

(1) To represent itself as a small business concern or a 

women-owned small business concern, a concern must meet the 

appropriate definition in 19,001. 

(2) ***  

(b) A contractor acting in good faith may rely on the written 

representation of its subcontractor regarding I the subcontractor's 

6 

I .  



- 
- 

e contractor, d-x contracting officer. or ar.y 

other interested party can challenge a subcontractor’s size status 

representation by filing a protest, in accordance Lvith 12  CFR 

121.1601 through 121.1608. Protesls challenging a subcontractor‘s 

disadvantaged status representation shall be filed in accordance 

,-A ’- 

with 13 CFR 124.601 through 124.610. Protests.challenging a 

subcontractor’s status a s a  wornendouned small bisiness concern d . _  -.L::. 
‘ J  1 

shall be filed in accordance with Small Business Administration 

procedures. 

19.704 Subcontracting plan requirements. 

(a) Each subcontracting plan required under 19.702(a)( 1) and 

(2) must include-- 

(1) ***  

statement of total dollars planned to be 

subcontracted and a statement of the total dollars pIanned to 

7 



- be subcontracted to small, small disadvantaged and women- - 

owned small business concerns. 

* (3) X description of the principal @pes of supplies and 

services to be subcontracted and an identification of the types 

planned for subcontracting to small, small disadvantaged and 

women-owned small business concerns. 
,-2 

. ,  
‘ - 

(4) A description of the methods used to develop the 

subcontracting goals; 

(5) A descriptiag _ -  of  the methods used to-identify 
e.. 

potential sources for solicitation purposes; 

( 6 )  A statement as to whether or not the offeror included 
$>  

indirect costs in establishing subcontracting goals, and  a st 

i- -. - , 
. .  

description of the method used to determine the proportionate b 

” /%’ 
1 -  

share of indirect costs to be incurred with sma1l;small 

disadvantaged and women-owned small business con 

name of a individual employed by the offeror 

who will administer the offeror’s subcontracting program, and a 3’ \ \  
4’ description of the duties of the individual; 

8 

’ :  

, 



tion of the efforts the offeror will maki: to 

ensureIthat small business concerns, small disadvantaged business 

concerns and women-owned small business con 

equitable opportunity to compete for subcontracts; 

. .  
an 

es that the offeror will include the clause at 
,*a 

r -  

52.2 19-5, Utilization of Small, Small Disadvantaged and h’onzn-  

Owned Small Business Concerns, (set 19.708(b)), in all 

subcontracts that offer ,further subcontracting o p p o h t i e s ,  and 

that the offeror will red;ire all subcontractors (except small 
* - _  . 3-.5,;-. 

1 .  

business concerns) that receive subcontracts in excess of S500,OOO 

($1,000,000 for construction) to adopt a plan similar to the plan 

required by the clause at 52.219-9, Small, Small Disadvantag&- 
5 :  

and Women-Owned Small Business Subcontracting Plan (see 

19.708(c); 

ces that the offeror will (i) cooperate in any 

studies or surveys as may be required, (E) submit periodic reports 

extent of compliance by the offeror with the subcontracting plan, - ek 

9 
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- 
- . and (iii) submit Standard Form (SF) 19d, Subcontracting Report 

for In5vidual Contracts, and SF 295. Summary Subcontract 
. .  

. Rzp tpictions on the 

types of records 

es adopted to comply with the requirements 

and goals in the plan, i&luding . .. establishing source lists; and a 

description o f  the offeror‘s efforts to locate small, small 

disadvantaged and women-owned small business concerns and to 
:4 . 
-4 i award subcontracts to them. 5.’ 

(b) Contractors may establish, on a plant or division-wide basis, 

a mas contains all 

the elements required by the clause at 52.219-9, Small, Small 

Disadvantaged and Women-Owned Small Business Subcontracting 

Plan, except goals. Master plans shall be effecti 

year period after approval by the contracting officer; however 

10 

. .  
, .  
, 

10 



. .  1 incumbent upon contractors to maintain and update master 

plans. Changes required to update master plans are not  

effective until approved by the contracting officer. -4 master 

plan, when incorporated in an  individual plan, shall apply to 

* .  .- 

that contract throughout the life of the contract. 

( c )  acts containing options, 

the cumulative value of&e .. basic contract and all options is 
* 

. -%--A:-. . -  . .. 
I .  

considered in determining whether a subcontracting plan is 

necessary (see 19.705-2(a)). If a plan is necessary and the offeror 

is submitting an individual contract plan, the plan shall contairE?Il 

the elements required by 19.704fa) and shall contain sep 

3: 

asic contract an 

option. 

ctors furnishing commercial items may estabiish 

a commercial plan (as defined in 19.701) with the approval of 

the contracting officer. The Contractor shall: 

11 
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. (1) Submit the commercial plan to either (i) the first 

contracting . - .. officer awarding a contract subject to the plan 

- during the offeror’s fiscal year, or (ii) if the offeror has ongoing 

contracts with commercial plans, to the contracting offcer 

V I  
ontract with the latest 

’ -  

completion date. The  contracting officer shall ne, uo tiate the 

commercial plan for the Government. The  approved 

commercial plan shall remain in effect during.the offeror’s 
_ -  

fiscal year for all Government cdntrscts in effect during the * . -  >--+ ~ 

J .  

period. 

(2) Submit a new commercial plan, 30 days before the 
5 :  

end of the fiscal year, to the contracting officer responsibldpr 

the uncompleted Government contract with the latest 

completion date. T h e  contractor must provide each 

contracting officer responsible for an ongoing contract subject 

to the plan, the identity of the contracting officer that will be 

negotiating the new plan. Once the new commercial plan is 

approved, the Contractor shall provide a copy of the approved 

12 

’ .  
I 



- 19.305 Responsibilities of the contracting officer under the 

subcontracting ass is tance p rogrxn. 

19.705-1 General support  o,f the program. 
$ *  

* * Y  - 

19.705-2 Determining the need for a subcontracting plan. 

The contracting officer shall take the followkg actions to 
’ _ -  

A determine whether a proposed corhractual action requires a subcor.- <- x-..:. 
b .  

. _  

tracting plan:. 

(a) Determine whether the proposed contractual action will meet 
*: 

the dollar threshold in 19.702(a)(l) or (2). If the action inclid& 

options or similar provisions, include their value in determining 

whether the threshold is met. 

(b) Determine whether subconBacting possibilities exist by 

considering relevant factors such as-- 

( I )  Whether firms engaged in the business of furnishing the 

types of items to be acquired customarily contract I for performance 

13 
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- 
.of.'part of the work or maintain sufficisnt in-house capability to - 
perform the work: and 

> -  

. .  
. .  (2) Whether there are likely to ks product prequalification 

requirements. 

(c) sf i t  is 'determined that-here are no subcontracting 
I -  

possibilities, the determination must 5s approved at a level above 

the contracting officer and placed in the contract file. 

olicitations for . -  negotiated acquisitions; the contracting 
- --  

... -- . e.. 

officer may require the submission of subconacting plans with 

initial offers, or at any other time prior to award. In determining 

' when subcontracting plans should be required, as well as vikn and 

with whom plans should be negotiated, the contracting officer shall 

. &  
I 

r 

consider the integrity of the competitive process, &e goal of ' - 

affording maximum practicable opportunity for small, small 

disadvantaged and women-owned small business concern to 

participate, and the burden placed on offer 

I 

, .  

, 

14 



19.705-3 Preparing the solicitation. 

***  

19.705-4 Reviewing the subcontracting plan. 

d 



The contracting officer shall review the subcontracting plan for - 
adequacy. ensuring that the required irfomation, goals. and 

assi&ices are included (see 19.704). 

(a) * * *  

(b) If, under a sealed bid solicitation, a bidder submits a plan 
'A 

d -  

that daes not cover each o red elements (see 

19.704), the contracting officer shall xivise the bidder of the 

deficiency and request submission of a revised plan by a specific 

date. If the bidder 'doeshot submit a plan which incorporates the 
A 

i-5- ~ 

_ -  . _  
t .  

ents within the time allotted, the bidder shall be 

ineligible for award. If the plan, althoub responsive, evidences 

the bidder's intention not to comply with its obligations under &e : 
5 :  

clause at 52.2 19-8, Utilization of Small, Small Disadvantaged and 

Women-Owned Small Business Concerns, the contracting officer 

may find the bidder nonresponsible. 

(c) In negotiated acquisitions, the contracting officer shall 

determine whether the plan is acceptable based on the negotiation 

of each of ents of the plan (see 19.704). 

16 

. .  
a .  

, 



* - . Subcontracting goals should be set ac a lzvel char: the parties 

reasonably expect can result from the offeror sxcpzndin,o good faith 

- effom to use small, small disadvantaged and women-oLtned small 

. -  - 

business subcontractors to the maximum pracricable exten 

+ -  \ U  

d . i-5- _ _  . _ .  
I .  

d 

17 



- 
- . (d) In determining the acceptability of a proposed 

subcontracting plan, the contracting o5ce r  should take the 

follo wing actions : 

- ,  

< -  

offeror's past performance in awarding 

subcontracts for the same or similar products or services to small? 

small disadvantaged and women-owned small business concerns. 

If inforrnation is not available ._ on il specific type of product or 
. _  

service, evaluate the offeror's overall past performan 

(2 )  * Ic*  

te the offeror's make-or-buy policy or program 

to ensure that it does not conflict with the offeror's proposed 

subcontracting plan and is in the Government's interest. If the 

, 



- - contract involves products or services chat are particularly 

special-ized or not generally available in ;he commercial rnarkzt. 

consider the offeror's current capacity LO perform the work and the 

possibility of reduced subcontracting oppormnities. 

. -  ' 

subcontracting potential, considerin2 the 
-.-a . . .  

6 -  

offeror;'s make-or-buy policies'or programs, the nature of thz 

availability of small, small disadvantaged and women-owned 
- 

ess concerns _ -  in the ,oeographical area where the work - - _  23-. 

will be perfo 

e the offeror of available sources of info&;n 

on potential small, small disadvantaged and women-owned small 

business subcontractors, as well as any specific concerns known to 

be potential subcontractors. If the offeror's proposed goals are 

questionable, the contracting officer shall emphasize that the 

mformation should be used to develop realistic and acceptable 

goals. 
I 

19 



- 
- in advice and recommendations from the SBX 

procurement, center representalive (if my) and the agency small 

business specialist. 

19.705-5 Awards involving subcontracting plans. 
-> X I  

‘ *  
***, - 

19.705-6 Postaward responsibilities of the contracting officer. 
-r 

After a contract’or cantract modification containing a 
- _ _  .- --=-, 

subcontracting plan is awarded, the contracting 

nsible for the following: 

(a) Notifying the SBA of the award by sending a copy o ? % 

award document to the Assistant Regional Administrator for 

Procurement Assistance in the SBA region where the contract will 

be performed. 

(b) Forwarding a copy of and any 

associated approvals to the Assistant Regional Administrator for 

Procurement Assistance in the SBA region where the contractor’s 
I 

2 0  



- headquarters is lo 

( c )  Giving to the assigned SBA resident procurement center 

representative (if any) a copy of-- 

(1) A n y  subcontractin$.gla subnirted in response to a 
< e  

sealed'sid solicitation; and 

(2) The final negotiated subcontracting plan that was incor- 

porated into a negotiated contract or contract modification. - 
- -  

(d) Notifying the SBA resident Procurement center * ._  25. 
I .  

representative of the opportunity to review subcontracting plans in 

connection with contract modifications. 
3 ;  

. (e) Forwarding a copy of each plan, or a determination thatl: 

there is no requirement for a subcontracting plan, to the co,gizant 

contract administration office. 

( f )  Initiating action to assess liquidated damages in accordance 

with 19.705-7 upon a recommendation by the administrative 

contracting officer or receipt of other reliable evidence to indicate 

that such action is warranted. 

21 



-(g) Taking action to enforce the terms of the contract upon 

receipt o f a  notice under 1 
-. > -  

-- 19.705-7 Liquidated damages. 

Ma,,imum practicable utilization of small, small 

disadvantaged and women-owned small business concerns as 

subcontractors in Government contracts is a matter of national 
< -  

interest with both social and economic benefits. When a contractor 

fails to make a good faith effort to comply with a.subcontracting 

plan, these objectives ar-ot - _  achieved, and 15 U.S.C. 637(d)(4)(F) 
%---I * 

I .  

directs that liquidated damages shall be paid by the contractor. 

(b) The amount of damages attributable to the contractor's 

failure to comply 

dollar amount by w h c h  the contractor failed to achieve each h n 

subcon 

22  
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. (c) If, at contract completi 

e case o f  a c o r n  the close 
. .  

. of h e  fiscal year for which the plan is applicable, a contractor has 

failed to meet its subcontracting g 

ing officer decides3n accordance with paragraph 
A . _  . -:A:: 

) r  

(d) of this subsection that the contractor failed to make a good faith 

effort to comply with its subcontracting plan, the contracting 

officer shall give the contractor written notice specifying the ’ 5 :  
5 .  

failure, advising the contractor of the possibility that the contractor n 
may have to pay to the Government liquidated damages, and 

..i p 
providing a perio 

necessary) within which to respond. The notice shall give the 

contractor an opportunity to dernonseate what good faith efforts 

have been made before the contracting officer issues the final 
I 

2 3  



- 
- decision, and shall further state that fdu re  of the contractor to 

respond. may be takzn as an admission that no valid cxplanation . - .  

exist 

(d) In determining whether a contractor failed to malle a good 

faith effort to comply with its subcon[iacting plan, a contractins 
' -  

officer must look to the totality of the contractor's actions, 

consistent with the information and assurances provided in its p l q .  "3 
The fact that the contractor .- failed $0 meet its subcbntracting goals 

does not, in and of itself, constitute a failure to make a good faith 

e f f q . y o r  example, notwithstanding a contractor's diligent effort 

* --=-. . _  
9 .  

to identify and solicit offers from small, small disadvantage " a r  . q d  

women-owned small business concerns, factors such as 

unavailability of anticipated sources or unreasonable prices may 

h s t r a t e  achievement of the contractor's g 

considered in the context of the contractor's total effort in 

accordance with its plan, the follo 

may be consid 

2 4  

, .  



- - . .  to. m&c a good faith effort: a failure to artsrnpt to identify, contact, 

solicit.-ar consider for contract award jnall, small disadvantased 

and women-owed small business concerns; a failure to designats 

ompany official to administer the 

subcontracting progr 
, -  

ilure to maintain 
. . x . 5 : : .  * .  

records or otherwise demonstrate procedures adopted to comply 

with th 

procedures which have as their objectives the frustration of the_ 

e adoption of company policies or 

5 

objectives of the plan. 
I '  

(e) If, after consideration of all the pertinent datd, the 

contracting officer finds that the contractor failed to make a good 

faith effort to comply with its subcontracting plan, the conbacting 

officer shall issue a final decision to the contractor to that effect 

and require the payment of liquidated damages in an amount 

2 5  



srated. The contracting officer's find dscision shall state that the 
I 

contrastor has the right to appeal u n k :  [he cIause in the contract 
..' 

: entitled Disputes. 

A 
i.>-. 

* .  

ith respect to commercial plans, approved under 

9-9, Small, Small 

Disadvantaged and Women-Owned Small Business 

Subcontracting Plan, the contracting officer that approved the 

plan shall: 

26 
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(1) Perform the functions o f  the contracting officer 

underihis subsection on behalf of all agencies with contracts 

covered by the commercial plan. 
. .  

(2) Determine whether o r  not the goals in the 

commercial plan were achie-xed and, if they were not achieved, 
d 

I -  

review all available informition for an indication that the 

contractor has not made a good faith effort to comply with the 

plan, document the results of the review, and provide a copy to 

the other contracting q‘fficers with contracts subject to the 

commercial p.lan as listed in the “Remarks” block of  the SF 

.-. 
*- 

d - . -- . - - .  : - 
* .  

295. 
.$ I 

(3) If a determination is made to assess liquidate+ 

dama other contracting officers with 

contracts incorporating the plan to provide the amount of 
, 

payments made under their Government contracts subject to 

the plan that  contributed to the contractor’s total sales during 

the contractor’s fiscal year in order to calculate and assess 

Iiquidated damages on the Government’s behalf. For 
I 

27  



- 
- 

. example: T h e  contractor’s total sales are S50 million a n d  the 

subcontracting dollars to support the  sales are S3-0 million o r  
, -  

-40 percent. The Government’s payments under contracts 

subject to the p l m  contributing to the contractor’s total sales 

are S5 million, ‘Shedbrq @e prorata share of  subcontractins 
L -  

attributable to the Gover  

is 10 percent of SS-0 ail l io n t r x t o r  failed to 

achieve its small business g o d  by 1 percent, the liquidated 

damages would be cal’<%!aced a i l  percent of S3 million. -4 
_ -  

copy of the contracting officer’s final decision assessing 

liquidated damages shalI be provided to other contracting 
5 :  

officers with contracts subject to the commercial plan as fi9ted 

in the ‘‘Remarks” block of the SF 295. 

(9) Liquidated damages shall be in addition to any other 

remedies that Government may have. 

ontracting officer with a contract that is subject 

to a commercial plan shall include in the contract file: (i) a 

copy of the approved plan, (ii) a copy of the determination 

2 8  

. .  



regarding goals achievement and (if applicable) whether the 

contra-ctor . -  - made a good faith effort to comply with the plan, 
.̂ ’ 

1 and (iii) a copy of the final decision assessing Iiquidating 

.A 

‘- 

19.706 -Responsibilities of the cognizant administrative con- 

t r ac ti n g o ffi c e r . 

trative contracting officer is responsible for 
1 ,  

assisting in evaluating Siibcontracting plans, and for monitoring, 
- -  - 

i.=,. 

. .  
evaluating, and documenting contractor performance under the 

clause prescribed in 19.708(b) and any subcontracting plan 

included in the contract. The contract administration oEce’sEiol1 
” 

5 .  

provide the necessary dormation and advice to support the 

contracting oficer, as appropriate, by furnishing- ’ 

* -  

entation on the contractor‘s performance and 

compliance with subcontracting plans under previous contracts; 

2 9  
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ation on.the extent to which the contractor is 

meeting the plan's goals for subcontractin,o with eligible small, 

srnall.-disadvantaged and women-owed small business concerns: 

tion on whether the contractor's efforts to 

ensure the participation of small, small disadvantaged and women- 

ouned. Small business concerns are in accordance with its 
.A 

< -  

subcontracting plan; 

ation on whether the contractor is requiring its 

subcontractors to adoprimilar subcontracting plans; . _  

notice if, during performance, the 

contractor is failing to meet its commitments under thz clause 

5 .  
prescribed in 19.708(b) or the subcontracting pl ' 5  r 

te notice and rationale if, during 

performance, the contractor is failing to comply in good faith with 

the subcontracting pi? (p& 

30 



- - - .  whether there is any indication of a lack of  3 good faith effort 

to comply . -  with the subcontracti 
*- 

19.707 The Small B u h e s s  Administration's role in carrying - 
i- %- 

. -  
. .  

out  the program. 

%** 

$ >  
19.708 Solicitation provisions and contract clauses. 6 .  

(a) The contracting officer shall insert the clause at 52.219-8, 

Utilization of Small, Small Disadvantaged and Women-Owned 

SmaII Business Concerns, in solicitations and contracts when the 

contract amount is expected to be over the simplified acquisition 

threshold in Part 13 unless-- 

. -. 
,. 

31 



- 
- . .. (1) A personal services contract is contsmplatsd (see 

;7.10$); or 
. . ,  

.(2) The contract, together with all its subcontracIs. is to be 

performed entirely outside of any State. tsrritory, or possession of 

the United States, the District -2 of Columbia, and the 

Commdnwealth of Puerto f ico .  
< -  . 

(b)( 1) The contracting officer shal1, when contracting by 

negotiation, insert the clause at 52.219-9, Small, Small 

Disadvantaged and Women-Owned ... Small Business Subcontracting 

Plan, in solicitations and contracts that (i) offer subcontracting 

possibilities, (ii) are expected to exceed $500,000 (6 1,000,000 for 

construction of any public facility), and (iii) are required to indude F, 

i -- 

-$ -. 

the clause at 52.2 19-8, Utilization of Small, Small Disadvantaged 

and Women-Owned Small Business Conc 
* -  

e acquisit 

accomplished under 

the 8(a) program. When conQacting by sealed bidding rather than 

by negotiation, the contracting officer shall use the clause with its 
- .  

3 2  



- 
- . A4ternatz I. When contracting by negotiation, and 

J subcontracting plans are required with initial proposals as 

- provided for in 19.705-3(d), the contacting officer shall use the 

clause with its Alternate 11.. 

(2) The contixting offiser shall insert thz clause at 52.2 i9- 

16, Liqiidated Damages-- Subcontracting Plan, in all solicitations 

and contracts con[aining the clause at 52.2 19-9, Small, Small 

Disadvantaged and Women-Owned Small Business Subcontracting 

P1 

4 
6 -  $21, s-' 

.'n." 
\ 

s 
i - - . .  

/Y 
@ 

(c)( 1) The-contracting officer may, when contracting by nego- 

tiation, insert in solicirations and contracts a clause substantially 

the same as the clause at 52.219-10, Incentive Subcontracting 4: 

Program, when a subcontracting plan is required see 

1 inclusion of a monetary incentive is, in the . 

judgment of the contracting officer, necessary to increase 

subcontracting opportunities for small, small disadvantaged and 

3; 

Q ,  

women-owned small business concerns, and is commensurate with 

the efficient and economical performance of the contract; unless 

3 3  
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d 
the conditions in ( applicable. The 

contracting . .  officer may vary the of the clausz as specified in 

(2) Various approaches may be used in the development of 

small, small disadvantaged and women-ownzd small business 

concerns' subcontracting inc-entives. They can take many forms. 

'2 

I -  

from a fully quantified schedule of payments based on actual 

subcontract achievement to an award fee approach employing n 

subjective evaluation cs-eria (see{ - 4 

i-=- ~ 

The incentive - _  should not reward the contractor for results other 

than those that are attributable to the contractor's efforts under the 

incentive subcontracting program. 

(3) As specified in (c) w 
contracting officer may include small, small disadvantaged and 

women-owned small business subcontracting as one of the factors 

to be considered in determining the award-fee in a cost-plus- 

award-fee contract; in such cases, however, the contracting officer 

3 4  



- 
- shall not use the clause at 52.219-10, Inczntive Subcontracting 

P i o g f a .  , .  

j2.219-9 Small, Small Disadvantaged and Women-Owned 

Small Business Subcontracting Plan. 
I;. 

s -  

As prescribed in 19.70S(b),*insefi the following clause: 

S>LiLL, S3LALL DISADVABTXGED AiiD WOMEN- 
-. 

OJWED A S M - ~ L  BLSIXESS _ -  SUBCO~VTRXCTIBC PLAN 
._  

(a) This clause does not apply to small business concerns. 

3 3  



. . .  . . . . .  : 
: . 
L!’ : :: .. :.. . . .  . . . . . . . . .  . . . .  . . . . .  . . . .  . : . . . . . .  . . . .  . .  __._ . . .  

, . . : . .  . . .  

- 
- rcial item” means a product or service that 

.-  
satisfies’the definition o f  commercial item in FAR 2 

1 plan” means a subcontracting plan covering 

the offeror’s fiscal year and which is applicable to the entire 

production of commercial (t3m.s sold by either the entire 

company o r  portion thereof (e+, division, plant, or product 

‘ -  
I -  

ntract plan” as used in this [clause], 
I _-  

means a subcontract iGplan wl$ch covers the entire contract 

period (including option periods), applies to a specific contract, 

- 
i-=-. . .  

and has goals which are  based on the offeror’s planned 

5 .  
. . subcontracting in support of the specific contract, except that  

indirect cost incurred for common o r  joint purposes may be 

allocated on a prorated basis to the con 

” as used in this w-b-p=t [clause] means a 

subcontracting plan which contains all of the required 

elements except goals and may be incorporated into individual 

plans provided the master plan has been appro 
) 

36 
‘ .  
, .  



r 

- "Subcontract," as used in this clause. means any agreement (other 

than o'rie. involving m employer-ernployze relationship) entered 

- into by a Federal Government prime contractor or subcontractor 
. .  . 

calling for supplies o r  senices requirtd for performance of the 

contract or subc 0 n tiac t. 
'a 

(c) The offzror, upon request by the Contracting Officer, shali 

submit and negotiate a subcontracting plan, where applicable, 

which separately addresses subcontracting with small business 
.- 

concerns, with small diGdvantaged business concerns and with - . _  -4=-. 

e .  

women-owned small business concerns. If the offeror is 

submitting an individual contract plan, the plan must separately 

address subcontracting with small business concerns, small - E ,  
5 ;  

disadvantaged business concerns, and women-owned small 

business concerns with a separate part for the basic 'contract and . 

separate parts for each option (if any). The plan shall be included 

in and made a part of the resultant contract. The subcontracting 

plan shall be negotiated within the time specified by the 

Contracting Officer. Failure to submit and negotiate the 
I 

3 7  



- 
- . .subcontracting plan shall make the oKzror ineligible for award of a 

. -  
contract, 

- (d) The offeror's subcontracting p lv l  shall include the followin,o: 

(1)  Goals, expressed in terms of  percentages of total planned 

subcontracting.dollars, for the,use of small business concerns, 

small disadvantaged business concerns and women-owned small 

I -  

business concerns as subcontractors. The offcror shall incl-ude all 

subcontracts that contribute to contract performance, and may 

include a proportionateShare : - of pfoducts and services that are 

--. 
_ -  

normally allocated as indirect costs. 

(2) A statement of-- 

(i) Total dollars planned to be subcontrac &, 

(ii) Total dollars planned to be subcontracted to srnalI 

business concerns; 



* 

- (iii) Total dollars planned to be subcontracted to small 
.- 

disadvantaged business concerns: ad 

. (iv) Total dollars planned to be subcontracted to wornm- 

omned small business concerns. 

(3) A dcscription of th-aprincipl types of supplies and 
'a 

services to be subcontracted, and an identification of thz types 

planned for subcontracting to (i) small business concerns and (ii) 

small disadvantaged business concerns and (iii) ivomen-owned 
_-  
: - 

i-=-. -1 
small business concerns. . -  

. .  
(4) A description of the method used to develop the 

b 
subcontracting goals in parag 

5 .  
(5) A description of the metklod used to identify potentk4, 

sources for solicitation purpo ing company source 

lists, the Procurement Automated Source System (PASS) of the 

Small Business Administration, the National bhor i ty  Purchasing 

Council Vendor Information Service, the Research and Information 

Division of the Minority Business Development Agency in the 

Department of Commerce, or small, small disadvantaged I and 

3 9  

. .  



- 
- . women-owned small business concerns trade associations). A firm 

mal; cdy on the information contained in PASS as an accurate 

representation of a concern's size and ownership characteristics For 

purposes of maintaining a small business source list. X firm may 

rely on PASS as its small buskess source list. Use of the P.ASS as 

its so&& list does not relieve a firm of its responsibiliti 

,- 

outreach, assistance, counseling, publicizing subcontracting 

opportunities) in ths  clause. 
_ -  

(6) A statement & ,. to - wheth<r or not the oKeror included 

indirect costs -in establishing subcontracting goals, and a 

description of the method used to determine the proportionate 
5 .  

share of indirect costs to be incurred with (i) small business a 5 ,  

concerns and (ii) small disadvantaged business concerns and 

(iii)women-owned small business concerns. 

(7) The name of the individual employed by the offeror who 

will administer the offeror's subcontracting program, and a 

description of the duties of the individual. 

, 

40 
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- 
- (8) X description ofthe efforts the offeror will make to 

assure that small, small disadvantaged and tvomen-o~~ned small 

. business concerns have m equitable opportunity to compete for 

subcontracts. 

(9) Assurancs that the offeror will include the clause in this 
-A 

.-  
contract entitled "Ctilizzition-o*f Srna!l, Small Disadvantaged And 

Women-Onned Small Business Concerns'' in all subcontracts chat 

offer further subcontracting opportunities, and that the offeror will 

require all subconcactor.(except . -  small business Concerns) who 

receive subcontracts in excess of S500,OOO ($1,000,000 for 

- _  

construction of any public facility), to adopt a plan similar to the 

*: plan agreed to by the offeror. - 4  

(10). Assurances that the offeror Will (i) cooperate in any 

studies or surveys as may be required, (ii) submit periodic reports 

~ 

extent of compliance by the offeror with the subcontracting plan, 

and (iii) submit Standard Form (SF) 294, Subcontracting Report 

for Individual Contrzcts, and SF 295, Summary Subcontract 

41 

, .  



_ -  Rep instructions on the 

- \ /  
. .  

proced&es adopted to comply with fiz requirements and goals in 

the plan, including establishing S O ~ L T C ~  lists; and a description of 

the offeror's efforts to.locate small, small disadvantaged and 
.: 

women-owned small business concerns and to award subcontracts 

to them. The records shall include at least the following (on a 

plant-wide or company-wide basis, unless otherwise indicated): 

(i) Source lists, (e.g.j PASS) guides, and other data Qt 

. _  - 
L. --, . _  

5 :  

identify small, small disadvantaged and women-owned small 

(I: 
business concerns. 

(ii) Organizations contacted in an attempt to locate 

sources that are small, smdl disadv 

owned small business concerns. 

42  
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% 

- . .. (iii) Records on each subcontiact solicitation resulting in 

an a n w d  of more than S 100,000, indicacins (A] whether small 

1 business concerns were solicited and if not, why not, (B) whether 

\ -  

small disadvantaged business concerns were solicited and if not, 

why not, and (C) whether women-owned small business concerns 
'11 . I /  

6 -  

were soticited and if no[, why not, (D) if applicable, the reason 

award was not made to a small business concern. 

(iv) Records of any outreach efforts to contact (A) trade - 
associations, (B) business development organizatrons, and (C) 

conferences and - _  uade fairs to locate small, small disadvantaged 

and women-owned small business sources. 

- _  

$ 1  
(v) Records of internal guidance and encouragement I 

provided to buyers through (A) workshops, seminars, training, etc., 

and (El) monitoring performance to evaluate compliance with the ' J  irements. 

(vi) On a contract-by-contract basis, records to support 

award data submitted by the offeror to the Government, including 

the name, address, and business size of each subcontractor. 

4 3  



eed not comply vv.ith this requirement. o r  
.. - . 

-. (z) . In order to effectively implzrnzx this plan to the sxtent 

consistent with efficient contract perhmance, the Contractor shall 

perfom the following functions: 
.-  

( 1 j  Assist small, small disadvancaged and women-obbned 

small business concerns by arranging solicitations, time for the 

preparation of bids, quantities, specifications, and delivery 

schedules so as to facilitate the participation by such concerns. 

Where the Contractor's lists of po tential small, small disadvantaged 

- _ -  
-.. i-=-. . .  

and women-owned small business subcontractors are excessively 

long, reasonable effort shall be made to give all such small - 5 ,  
31 

business concerns an opportunity to compete over a period of time. 

(2) Provide adequate and timely consideration 'of the 

potentialities of small, small disadvantaged and women-owned 

small business concerns in all "make-or-buy" decisions. 



- 
- . .  . (3) Counsel and discuss subcontracting opportunities with 

representatives of small, small disadvmtaged and wornen-oLbned 
. .. 

smaIi .business firms. 

(4) Provide notice to subcontiectors concerning penalties and 

remedies for rnisrepresentaLions of business status as small, small 

disadvantaged or women-ou-ned small business for the purpose of 

.3 

? -  

obtaining a subcontract thar: is to be included as part or all of a goal 

contained in the Contractor's subcontracting plan.. 

basis w h c h  contains - _  all the elements required by paragraph (d) 

use, except goals, may be incorporated by QJ--+) 
14: 

reference as a part of the subcontracting plan required of the a 5 

offeror by this clause; provided, (1) the master plan has been 

approved, (2) the offeror ensures that the master plan is updated 

as necessary and  provides copies of the approved master plan, 

includ 

and (3) goals and any deviations fiom the master plan deemed 

of its approval to the Contracting Officer, 

4 5  



- 
- necessary by the Contracting Officer io satis@ the requirements of 

t h s  contract are set forth in the individual subcontracting plan. 
> -  

[(g) With the approval of the contracting officer, the offeror 

aragtaph (b) 

4 6  



(h) Prior compliance of the_-gffcror with other such 
a -  

subcontfacting plms under previous contracts will be considered 

.by the Contracting Oficer in determining the responsibility of the 

off2ror for award o€ the contract. 
* 

.- 

(i) The failure of the Coitractor of subcontractor to comply in 

good faith with (1) the clause of this contract entitled "Utilization 

of Small, Small Disadvan -Owned 

5 :  
. Small Business Concerns," or (2) an approved plan required b>/,t;his 

clause, shall be a material breach'of the contract. 

, 

47 



- 
Xlterna escribed in 19.708(b)(l), - 
substitute the following paragraph (c) for paragraph (c) of the 

\ - .. 

-b as ic 'clause: 

(c) Proposals submitted in response to this solicitation shall 

include a subcontracting plan, which separately addresses 

subcontractingwith small business concerns, small 

.A 

'e 

disadvantaged business concerns and women-owned small 

business concerns. If the offeror is submitting an individual 

contract pIan, the plan .5ust separateIy address-subcontracting 

with small business concerns, smalI disadvantaged business 

concerns a n d  women-owned small business concerns with a 

- _ -  
-.x - -. - _  

9 .  

separage part for the basic contract and separage parts orJ  r 

.: 
8 '  

each option (if any). T h e  plan shaI1 be incuded in and made a 

part  of the resuitant contract. The subcontracting plan shall 

be negotiated within the time specified by the Contracting 

Officer. Failure to submit and negotiate a subcontracting plan 

shall make the offeror ineligible for award of a contract. 

, .  



{ 3 . 2  19-1 6 )  . -. Liquidated Damages- mall Business &4 
Subcontracting Plan. 

L.. 

As:prescribed in 19.70S(b)(?), insert ihe following clause: 

L IQ LID AT E D D A31-4 G 

SUB C ONTRACTIYG P L 

(a) "Failure to m&e a 

.-  

subcontracting plan," as used i 

willM or intentional fairiie to perform in accor&ce with the 

requirements of the subcontracting plan approved under the clause 

,- - 

- .  

in t lus contract entitled "Small, Small Disadvantaged and Wornen- 

5: 
Owned Small Business Subcontracting Plan," or willful or - . .  5 

intentional action to frustrate the plan. 

contract completion, or 
I 

4 9  



- 
- in the case of a co the close of the fiscal 

v e x  for which the plan is applicablc. che ContracLor has failed to 

- meet its subcontracting goals and the Concractins Oficer decides 

in accordance with paragraph (c) of chis clause that the Contractor 

failed to make a good faith effort to comply with its subcontracting 

plan, established in accordance wi[h the clause in this contract 

-2 

,- 

entitled Small, Small Disadvantaged and Women-Owned Small 

Business Subcontracting Plans, the Contractor shall pay the 

Government Liquidated--damages in an amount stated._ cc-- The amount - 
i 5 - ... . _  

of probable damages attributable to the Contractor's faiiure to 
___I. 

comply, shall ____---- be an aqouut equLLo th e actual dollar amount by -. 
4 .  

which the Contractor 
\ - 

(c) Before the Contracting Officer makes a fmal decision that 

the Contractor has failed to make such good faith effort, the 

Contracting Officer shall give the Contractor written notice 
8 

. .  



- 
- . specifying the failure and permitting die Contractor to demonstrate 

what good faith efforts have been 

Failure to respond to the notice may be taktn as an admission that 

no valid explqmion exists. If, .a after consideration of all the 

pertinent data, the Contracting Officer finds that the Contractor 
I -  

. failed to make a good faith effort to comply with the 

subcontracting plan, the Contractins Oficer shall issue a frnal 

decision to that e f f x t  a.&i require that the Contracior pay the 

Government liquidated damages as provided in paragraph (b) of 

. _  --.s,.: . -  
I .  

h s  clause. . .  

.€ 

(d) With respect to c o m e  



acting Officer who  approved the plan 

will-perform the functions of  the Contracting Officer under 

this clause on behalf of all agencies with contracts covered by 

the cornmer 
.A 

' *  

(e) The Contractor shall hive the right of appeal, under the 

clause in this contract entitled, Disputes, from any final decision of  

the Contracting Officer. 

( f )  Liquidated damages shall be in addition to a n y  other 
:. *- 

remedies th vernment may have. 

(End of clause) $3 

, 

I 

5 2  
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SUWI?TAL AOORESSES FOR O R I U H A L  REPORT 

FOR ALL CONTFUCTORS: 



(Billing Code 6820-34-P) 

DEPLQTMEN” O F  DEFENSE .-  

- G W Z  SSRVICES ADMINISTRATION 

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 

48 CFR P a r t s  11, 19, 52, and 53 

[FAR <Case’ 89-0421 d*2 

Federal A c q u i s i t i o n  R e g u l a t i o n ;  
L i q u i d a t e d  Damages 

AGENCIES: Department ($ Defense (DoD), General Services 
Ahinistrazion (GSA), and. the National Aeronautics and Space 

: - 

Ahinisrratlon (NASA) . 

ACTION: ProDosed rule with reqdest f o r  comments. 
4 

- 5  

’ SUMMAELY: The Civilian Agency Acquisition Council and the 

Defense Acquisition Regulations Council are proposing to 

amend the Sederal Acquisition Regulation (FAR) Parts 19, 52, 

and 53 to clarify policy on liquidated damages and 

commercial subcontracting plans and implement OFPP Policy 

Letter 95-1, 

Commercial Items. 
J 

DATES: Comments on the Froposed rule should be submitted in 

writixg to the FAR Secretariat at the adiiress shown below on 

o r  before (60 days af te r  p u b l i c a t i o n )  to be considered in 

the fomulation of the final rule. 

ATTACHMENT 2 

- -. 



ADDFESSES: Interested. garzies should submit written 

comments to : General Services ALTinistrZtion, ?-V. 

Secretariat (VRS), 18th a25 7 St~- 'eet :s ,  XkJ, Xieon 4037, 

Washington, D.C. 20405. 2liase cite ?X? Cas2 89-042 in a i l  

.-  

. .  

corressondence related to this issue. 

FOR FTJRTECZR INFORMATION CONTACT:  or S-ener2.l izformation, 

contact the F.= Secretarizt, Room 4037, GS 3nil6ing, 

, 
I -  

Washington, D . C .  20405 (202) 501-4755. Please cite FAR Case 

89-042 

SUPPLEMENTARY INTORMATION: 
.- - 

A. BACKGROTJND 
- _  

A n  interim rule was sublished on July 21, 1989 (54 FR 

3 0 7 0 8 ) ,  to require a prime contractor t&pcay liquidated 
.- 

"dzmages upon a finding of lack of good faith effort to meet 

its small business subcontracting goals. This rule  

implemented Section 304 or' the Business Opportunity 

Development Reform Act of 1988, Pub. L. 100-656. 

Significant revisions to the interim rule were proposed 

Extensive discussions based on analysis of public comments. 

took place regarding long-standing problems of trying to 

extend and adapt the requirement of Section 8 ( d )  of the 

Small Business Act to conrracts for commercial products, now 

compounded by the introzuction of liquidated damages. To 

resolve 

release 

those problems, the case has been held pending 

and conformance to 9 FAC 90-32, published on 
-A- 



SeDte-nber 18, 1 9 9 5  (60 F3 4 8 2 3 1 )  : ‘*Acquisition of Commercial 

I tams, ” a d  ~ e t t e r  95-1, “Subcontracting 

* 
annual responses because SF 2 9 5 s  f o r  commercial plans are 

The above two lines do not rnultipiy to equal total 

2 1 ~ ~ s  f o r  Comsanies Supplq-l-?g Corrnercial iterns. 

E. Regulatory Flexibility Act 

~ h s  groposed rule is  lot 2:~ected to hzve a significazt 

economic inpact on a substantial number of small entities 

within the mszning of the Xegulatory Flexibility Act, 5 
-,‘a 

s -  

U.S.C. 601, et seq., because small businesses are exertpt 

from subcontracting plag requirements per FAR 1 9 . 7 0 2 ( b ) .  

C. Paperwork ’Reduction Act 
d 

.- .. - 
. -<:+::. 

The Tape-work Reduction Act applies, the propbsed rule 

requires contractors to submit SF 295 report on both a 

- -_ 



bzs2d on t h i s  case 

. .  
List of Subjects in 4 8  C-TR Parts 

Government procuremscc. 

5 3 8  

Post-It" brand fa% transmittal memo 767 I #of  pager a I 



4 
10. bhuwx Public Law 95-507 requires that contracts over specified thresholds contain a 

subcontracting plan with goals for subcontracting with small, small 
disadvantaged, and women-owned small business concerns. The requirements of the 
plan are set forth in the Small Business Act. The SF 2 9 4  report is used to 
monitor the contractor's performance against the goals in its plan. 

0 Y w  Fdm 
p)mc 202 so/- 3 7 7 s  y----DL 
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December 4, 1996 (revised) 

SUPPORTING STATEMENT FOR 9000-0006 
SUBCONTRACTING PLANS/SUBCONTRACTING REPORT 

FOR INDIVIDUAL CONTRACTS (STANDARD FORM 294) 
FAR CASE 89-42, LIQUIDATED DAMAGES 

A. J u s t i f i c a t i o n  

1. In accordance with the Small Business Act (15 U.S.C. 631, 
et seq.), contractors receiving a contract for more than 
$10,000 agree to have small business, small disadvantaged 
business, and women-owned small business concerns participate 
in the performance of the contract as far as practicable. 
Contractors receiving a contract or a modification to a 
contract expected to exceed $500,000 ($1,000.000 for 
construction) must submit a subcontracting plan that provides 
maximum practicable opportunities for small, small 
disadvantaged business concerns, and women-owned small 
businesses. Specific elements required to be included in the 
plan are specified in section 8(d) of the Small Business Act 
and implemented in FAR subpart 19.7. 

In conjunction with these plans, contractors must submit 
semiannual reports of their progress on Standard Form 294, 
Subcontracting Report for Individual Contracts. 

This proposed rule implements Section 304 of the Business 
Opportunity Development Reform Act of 1988, Pub. L. 100-656. 
Section 304 of the statute requires a prime contractor to pay 
liquidated damages upon a finding of "lack of good faith 
effort" in meeting its small business subcontracting goals. 
It further implements OFPP's Policy Letter 95-1, 
Subcontracting Plans for Companies Supplying Commercial 
Items, and a draft policy letter entitled, "Subcontracting 
Plans .I' 

The rule does this, in part, by adding to the subcontracting 
plan requirements, the following additional requirements: 

(1) A statement of total dollars planned to be 
subcontracted and a statement of the total dollars planned to 
be subcontracted to small, small disadvantaged and women- 
owned small business concerns. 

(2) A description of the principal types of supplies and 
services to be subcontracted and an identification of the 



types planned for subcontracting to small, small 
disadvantaged and women-owned small business concerns. 

(3) -1. dsscription of the methods used to develop the 
subcontracting goals. 

(4) 4 description of the methods used to identify 
potential sources of solicitation purposes. 

(5) A scatement as to whether or not the offeror 
included indirect costs in establishing subcontracting goals, 
and a descripcion of the method used to determine the 
proportionate share of indirect costs to be incurred with 
small, small disadvantaged and women-owned small business 
concerns. 

2. A satisfactory subcontracting plan is required before a 
contract exceeding $500,000 ($1,000,000 for construction) can 
be awarded. The contracting officer must examine the 
information in the proposed plan to determine if the plan is 
in compliance with the Small Business Act and the FAR. In 
addition, the information is used for policy and management 
control purposes. 

Information submitted on Standard Form 294 is used to assess 
contractors' compliance with their subcontracting plans. 

3 .  Use of improved information technology will not reduce 
the burden of providing this information. 

4 .  Submission of duplicate plans covering commercial items 
has been eliminated by the use of Commercial Plans covering 
company-wide production rather than a particular contract. 
Reporting under Commercial Plans is done on the SF 295. 
Information similar to that submitted on the SF 294 is not 
already available to the contracting officer. 

5. Small businesses are not required to submit 
subcontracting plans or reports. 

6. Collection of information related to the plan must be 
done prior to award of the contract. Under sealed bid 
solicitations, plans must be submitted with bids so that all 
firms can be evaluated equally. Plans under negotiated 
acquisitions may be required only from the firm(s)'being 
considered for award or, if the contracting officer 
determines it necessary, submitted with initial offers. 

7. Collection of information is consistent with guidelines 
in 5 CFR 1320.5 guidelines. 



8 .  An interim rule was published on J u l y  21, 1989(54 FR 
30708), to require a prime contractor to pay liquidated 
damages upon a finding of lack of good faith effort to meet 
its small business subcontracting goals. 
implemented Section 304 of the Business Opportunity 
Development Reform Act of 1988, Pub. L. 100-556. It did noc 
include an OMB clearance. Significant revisions to the 
interim rule were proposed as a result of the public comments 
received on the rule. In addicion, the rule has been furthsr 
revised to implement the aforementioned policy letters. 
Because of the substantive changes, the rule is being 
republished as a proposed rule and now includes a revision to 
OMB clearance 9000-0006. 

The rule 

9. Explain any decision to provide any payment or gift to 
respondents, other than reenumeration of contractors or 
grantees. Not applicable. 

10. This information will be disclosed only to the extent 
consistent with prudent business practices and current 
regulatory and statutory requirements. 

11. No sensitive questions are involved. 

12 - 13. Estimated Burden and Cost to the Public. Time 
required for reading and preparing information is estimated 
as follows: 

For Submission of SF 294 Report 

Estimated respondents . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  -1,200 

Total annual responses . . . . . . . . . . . . . . . . . . . . . . . . . .  26,400 

Total hours for SF 294 . . . . . . . . . . . . . . . . . . . . . . . . . .  58,080 

Total cost . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $2,439,360 

Average responses annually ...................... x 22 

Estimated hrs/response .......................... x 2.2 

Hourly rate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  x $42 

For Development of Plan 

Number of respondents . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1,625 
Average responses per year . . . . . . . . . . . . . . . . . . . . . .  x 14 
Number of plans per year . . . . . . . . . . . . . . . . . . . . . . . .  22,750 
Hours per plan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  x 15.5 
Total hours . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  352,625 
Hourly rate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  x $42 
Total cost . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $14,810,250 



For Recordkeepinq 

Number of recordk2epers . . . . . . . . . . . . . . . . . . . . . . . . . . .  1,625 
Annual hours per recordkeeper . . . . . . . . . . . . . . . . . .  x 115 
Total hours . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  186,875 

14. Estimated Cost to the Government. 

Annual recordkeeping burden and cost: 

Number of res9onses per year . . . . . . . . . . . . . . . . . . . .  49,150 
Hours per response . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  x 8 
Total hours . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  393,200 
Hourly rate (including overhead) . . . . . . . . . . . . . . .  x $40 
Total cost . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $15,728,000 

15. The change in burden reflects the additional 
requirements that a subcontracting plan must include, which 
are being added to the Federal Acquisition Regulation under 
FAR Case 89-42. They are: 

(1) A statement of total dollars planned to be 
subcontracted ana a statement of the total dollars planned to 
be subcontracted to small, small disadvantaged and women- 
owned small business concerns. 

(2) A description of the principal types of supplies 
and services to be subcontracted and an identification of the 
types planned f o r  subcontracting to small, small 
disadvantaged and women-owned small business concerns. 

(3) A description of the methods used to develop the 
subcontracting goals. 

(4) A description of the methods used to identify 
potential sources for solicitation purposes. 

( 5 )  A statement as to whether or not the offeror 
included indirect costs in establishing subcontracting goals, 
and a description of the method used to determine the 
proportionate share of indirect costs to be incurred with 
small, small disadvantaged and women-owned small business 
concerns. 

As a result of the above, there is an increase of 11, 375 
burden hours associated with the increase in "plan" 
requirements. This rule also results in burden hours 
associated with reports against plans on the SF 294. There 
is a decrease of 7,620 hours because of an increased reliance 



on company wide plans for commercial products under which t?-s 
SF 294 is not submitted. 

16. Statistical methods are not used in t h i s  information 
collection. 
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CIVILIAN AGENCY ACQUISITION COUNCIL LETTER NO. 89-6 

TO: 	 Civilian Agencies Other than NASA 

SUBJECT: 	Federal Acquisition Circular (FAC) 84-50, Liquidated 
Damages 

This CAAC Letter provides a copy of the FAR revisions being 
issued under FAC 84-50 for your immediate use. The FAC was 
published in the Federal Register as an interim rule on July 21, 
1989. A copy of the FAR coverage is attached. 

FAC 84-50 implements section 304 of the Business Opportunity 
Development Reform Act of 1988 (Pub. L. 100-656), which, among 
other things, requires a prime contractor to pay liquidated 
damages upon a finding of lack of good faith effort to meet its 
small business subcontracting goals. 

The FAC includes a new clause, Liquidated Damages (FAR 52.219-16) 
which must be included in all contracts awarded on or after 
August 15, 1989. Distribution of this CAAC Letter in advance of 
the loose-leaf FAR coverage is necessary to provide contracting 
officers sufficient time to amend solicitations to include the 
clause. 

HAR 	OSI SKI 
Act g Chairman 
Civilian Agency 
Acquisition Council 

Enclosure 



FederarAdquisiaon Circular (FAC) 8450 amends the Federal 
Acquisition Regulation (FAR) as specified below. 
ITEM LIQUIDATEDDAMAGES 

FAR 19.701, 19 702,19.705-4, 19.705-6, 19.706, 19.708 are 
revised and 19 705-7 and the clause at 52.219-16 are added to 
implement section 304 of the Business Opportunity Development 
Reform Act of 1988 (Pub. L. 100-656) which, among other things, 
requires a prime contractor to pay liquidated damages upon a finding of 
lack of good faith effort to meet its small business subcontracting goals. 
The contracting officer's final decision is expressly made subject to the 
Contract Disputes Act. 

Liquidated damages will be assessed at the actual dollar 
amount by which the contractor failed to achieve each subcontract goal. 
Such damages may be in addition to any other remedies the Government 
may have under the contract. 

These changes apply to contracts awarded on or after 
August 15, 1989. 

Therefore, 48 CFR Parts 19 and 52 are amended as set forth 
below. 

I The authority citation for 48 CFR Parts 19 and 52 
continues to read as follows: 

Authonty: 40 U S.C. 486(c); 10 U.S C. Chapter 137, and 42 
U.S C 2473(c). 
PART I9—SMALL BUSINESS AND SMALL DISADVANTAGED 
BUSINESS CONCERNS 

2. Section 19.701 is amended by alphabetically adding the 
definition "Failure to make a good faith effort to comply with the 
subcontracting plan," to read as follows: 
19.701 Definitions. 

"Failure to make a good faith effort to comply with the 
subcontracting plan," as used in this subpart, means willful or intentional 
failure to perform in accordance with the requirements of the 
subcontracting plan, or willful or intentional action to frustrate the plan. 
* * * * * 

3 Section 19.702 is amended by revising paragraph (c) to 
read as follows. 
19 702 Statutory requirements. 
* * * * * 

(c) As stated in 15 U.S.C. 637(dX8), any contractor or 
subcontractor failing to comply in good faith with the requirements of 
the subcontracting plan is m material breach of its contract. Further, 15 
U S.0 637(d)(4)(F) directs that a contractor's failure to make a good 
faith effort to comply with the requirements of the subcontracting plan 
shall result in the imposition of liquidated damages. 

4. Section 19.705-4 is amended by revising paragraph (c); by 
redesignating existing paragraphs (d)(2), (3), (4), and (5) as (dX3), (4), 
(5), and (6); and by adding a new (dX2) to read as follows. 
19.705-4 Reviewing the subcontracting plan. 
* * * * * 

(c) In negotiated acquisitions, the contracting officer shall 
determine whether the plan is acceptable based on the negotiation of 
each of the six elements of the plan (see 19.704). Subcontracting goals 
should be set at a level that the parties reasonably expect can result from 
the offeror expending good faith efforts to use small and small 
disadvantaged subcontractors to the maximum practicable extent. 
Particular attention should be paid to the identification of steps that, if 
taken, would be considered a good faith effort. No goal should be 
negotiated upward if it is apparent that a higher goal will significantly 
increase the Government's cost or seriously impede the attainment of 
acquisition objectives. An incentive subcontracting clause (see 52.219-
10, Incentive Subcontracting Program for Small and Small 
Disadvantaged Business Concerns) may be used when additional and 
unique contractor effort could significantly increase subcontract awards 
to small or small disadvantaged businesses. 

(.1\ * * * 
(2) In accordance with 15 U.S.C. 637(dX4XFXiii), ensure that  

the goals offered are attainable in relation to—. 
n (i) The subcontracting opportunities available to th 	u 

contractor, commensurate with the efficient and economical 
performance of the contract; 

(ii) The pool of eligible subcontractors available to fulfill the 
subcontracting opportunities; and 

(iii) The actual performance of such contractor in fulfilling the 
subcontracting goals specified in prior plans 
* * * * 

5 Section 19.705-6 is amended by adding paragraph (f) to 
read as follows- 
19.705-6 Postaward responsibilities of the contracting officer. 
* * * * * 

(f) Initiating action to assess liquidated damages in 
accordance with 19.705-7 upon a recommendation by the administrative 
contracting officer or receipt of other reliable evidence to indicate that 
such action is warranted. 

6. Section 19 705-7 is added to read as follows: 
19.705-7 Liquidated damages 

(a) Maximum practicable utilization of small and small 
disadvantaged business concerns as subcontractors in Government 
contracts is a matter of national interest with both social and economic 
benefits. When a contractor fails to make a good faith effort to comply 
with a subcontracting plan, these objectives are not achieved, and 15 
U S.C. 637(dX4XF) directs that liquidated damages shall be paid by the 
contractor. 

(b) The amount of damages attributable to the contractor's 
failure to comply shall be an amount equal to the actual dollar amount 
by which the contractor failed to achieve each subcontract goal or, In the 
case of a commercial products plan, shall be that portion of the dollar 
amount allocable to Government contracts by which the contractor 
failed to achieve each subcontract goal 

(c) If, at contract completion, or in the case of a commercial 
products plan, at the close of the fiscal year for which the plan is 
applicable, a contractor has failed to meet its subcontracting goals and 
the contracting officer decides in accordance with paragraph (d) of this 
subsection that the contractor failed to make a good faith effort to 
comply with its subcontracting plan, the contracting officer shall give 
the contractor written notice specifying the failure, advising the 
contractor of the possibility that the contractor may have to pay to the 
Government liquidated damages, and providing a period of 10 days (or 
longer period as necessary) within which to respond. The notice shall 
give the contractor an opportunity to demonstrate what good faith efforts 
have been made before the contracting officer issues the final decision, 
and shall further state that failure of the contractor to respond may be 
taken as an admission that no valid explanation exists. When 
appropriate, the notice may invite the contractor to discuss the matter. 

(d) In determining whether a contractor failed to make a good 
faith effort to comply with its subcontracting plan, a contracting officer 
must look to the totality of the contractor's actions, consistent with the 
information and assurances provided in its plan. The fact that the 
contractor failed to meet its subcontracting goals does not, in and of 
itself, constitute a failure to make a good faith effort. For example, 
notwithstanding a contractor's diligent effort to identify and solicit offers 
from small business and small disadvantaged business concerns, factors 
such as unavailability of anticipated sources or unreasonable prices may 
frustrate achievement of the contractor's goals. However, when 
considered in the context of the contractor's total effort in accordance 
with its plan. the following may be considered as indicia of a failure to 
make a good faith effort: a failure to attempt to identify, contact, solicit, 
or consider for contract award, small business or small disadvantaged 
business concerns; a failure to designate a company official to 
administer the subcontracting program; a failure to maintain records or 
otherwise demonstrate procedures adopted to comply with the plan; and 
the -adoption of c4-mparw -policies or procedures which have as their 
objectives the frustration of the objectives of the plan. 

02 



(e) 'If,'after consideration of all the pertinent data, the 
contracting officer finds that the contractor failed to make a good faith 
effort to comply with its subcontracting plan, the contracting officer 
shall issue a final decision to the contractor to that effect and require the 
payment of liquidated damages in an amount stated. The contracting 
officer's final decision shall state that the contractor has the right to 
appeal under the clause in the contract entitled Disputes. 

(I) With respect to commercial products plans, i e , company- 
wide or division-wide subcontracting plans approved under paragraph 
(g) of the clause in the contract entitled Small Business and Small 
Disadvantaged Business Subcontracting Plan, the contracting officer of 
the agency that originally approved the plan will exercise the functions 
of the contracting officer under this subsection on behalf of all agencies 
that awarded contracts covered by that commercial products plan. 

(g) Liquidated damages shall be in addition to any other 
remedies that the Government may have. 

7 Section 19.706 is amended by removing at the end of 
paragraph (a)(4) the word "and"; by removing at the end of paragraph 
(a)(5) the period and inserting in its place'; and"; and by adding 
paragraph (aX6) to read as follows: 
19.706 Responsibilities of the cognizant administrative contracting 
officer. 

* 	* * 
(a) * * * 

(6) Immediate notice and rationale if, during performance, the 
contractor is failing to comply in good faith with the subcontracting 
plan. 
* * * * * 

8. Section 19.708 is amended by redesignatmg existing 
paragraph (b) as new (b)(1); by redesignating existing (bXI), (2), and (3) 
as (bX1)(1), (h), and (M); and by adding a new paragraph (bX2) to read 
as follows: 
19.708 Solicitation provisions and contract clauses 
* * * * 

(b) * * * 
(2) The contracting officer shall insert the clause at 52 219-

16, Liquidated Damages—Small Business Subcontracting Plan, in all 
solicitations and contracts containing the clause at 52 219-9, Small 
Business and Small Disadvantaged Business Subcontracting Plan, or its 
Alternate L 
* * * * * 

PART 52—SOLICITATIONS PROVISIONS AND CONTRACT 
CLAUSES 

9. Section 52.21946 is added to read as follows: 

52 219-16 Liquidated Damages—Small Business Subcontracting Plan. 

As prescribed m 19.708(hX2), insert the following clause: 

LIQUIDATED DAMAGES—SMALL BUSINESS 
SUBCONTRACTING PLAN (AUG 1989) 

(a) "Failure to make a good faith effort to comply with the 
subcontracting plan," as used in this clause, means a willful or 
intentional failure to perform in accordance with the requirements of the 
subcontracting plan approved under the clause in this contract entitled 
"Small Business and Small Disadvantaged Business Subcontracting 
Plan," or willful or intentional action to frustrate the plan. 

(b) If, at contract completion, or in the case of a commercial 
products plan, at the close of the fiscal year for which the plan is 
applicable, the Contractor has failed to meet its subcontracting goals and 
the Contracting Officer decides in accordance with paragraph (c) of this 
clause that the Contractor failed to make a good faith effort to comply 
with its subcontracting plan, established in accordance with the clause in  

this contract entitled Small and Small Disadvantaged Business Oil 
Subcontracting Plans, the Contractor shall pay the Government 
liquidated damages m an amount stated. The amount of damages 
attnbutahle to the Contractor's failure to comply shall 1-....-a.T.tr—nt 

equal to the actual dollar amount by which the Contractor failed to 
achieve each subcontract goal or, in the case of a commercial products 
plan, that portion of the dollar amount allocable to Government 
contracts by which the Contractor failed to achieve each subcontract 
goal. 

(c) Before the Contracting Officer makes a final decision that 
the Contractor has failed to make such good faith effort, the Contracting 
Officer shall give the Contractor written notice specifying the failure and 
permitting the Contractor to demonstrate what good faith efforts have 
been made. Failure to respond to the notice may be taken as an 
admission that no valid explanation exists. If, after consideration of all 
the pertinent data, the Contracting Officer finds that the Contractor 
failed to make a good faith effort to comply with the subcontracting 
plan, the Contracting Officer shall issue a final decision to that effect 
and require that the Contractor pay the Government liquidated damages 
as provided in paragraph (b) of this clause. 

(d) With respect to commercial products plans. i.e., company-
wide or division-wide subcontracting plans approved under paragraph 
(g) of the clause in this contract entitled, Small Busmess and Small 
Disadvantaged Business Subcontracting Plan, the Contracting Officer of 
the agency that originally approved the plan will exercise the functions 
of the Contracting Officer under this clause on behalf of all agencies that 
awarded contracts covered by that commercial products plan. 

(e) The Contractor shall have the right of appeal, under the 
clause in this contract entitled Disputes, from any final decision of the 
Contracting Officer. 

(f) Liquidated damages shall be in addition to any other 
remedies that the Government may have. 
(End of clause) 
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July 14, 1989 

CIVILIAN AGENCY ACQUISITION COUNCIL 
LETTER NO. 89-5 

TO: 	Civilian Agencies, other than NASA 

SUBJECT: Current Interest Rate 

The Secretary of the Treasury has established an interest rate of 
9-1/8 percent for the 6-month period beginning July 1, 1989, and 
ending December 31, 1989, pursuant to section 105 (b)(2) of the 
Renegotiation Act of 1951, as amended by Pub. L. 92-41, dated 
July 1, 1971. A copy of the Department of the Treasury, June 28, 
1989, Federal Register notice (54 FR 27266) is enclosed. 

This interest rate is used in computing amounts paid by or 
to the Government under the Contract Disputes Act of 1978; 
the Prompt Payment Act; and the various payment requirements 
throughout the FAR. For example, see 30.414-40(b), 30.414-50(b), 
30.415-50(d)(5), 30.415-60(b), 30.416-50(a)(3)(ii), 
30.417-50(a)(1), 31.205-10(a)(1)(ii), 31.205-19(a)(3)(i), 
32.407(a)(2), 32.407(b), 32.610(b)(2),32.613(1), 32.614-1(c), 
32.907-1(d), 33.208, 49.112-1(g), 49.603-3(b)(7)(xiv), 
52.230-3(a)(5), 52.230-5(a)(4), 52.230-6, 52.232-12(f)(3), 
52.232-17(a), 52.232-25(a)(6), 52.232-26(a)(5), 52.232-27(a)(4), 
52.232-27(c)(2)(ii), 52.232-27(e)(4)(ii), 52.232-27(f)(2), 
52.233-1(g), 52.249-2(1)(2), 52.249-3(1)(2), 52.249-6(1)(2), and 
52.249-17(j)(2). 

0 IN KI 
Act g Chairman 
Civilian Agency 
AcquisiLlon Council 

e.nuloule 
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27266 	 Federal Register Vol 54, No. 123 / Wednesday, June 28, 1989 / Notices 
‘1003.1113111101011*NIVIMIXIICIMISIIMIGM 	  

DEPARTMENT OF THE TREASURY 

Fiscal Service 

Renegotiation Board interest Rate; 
Prompt Payment interest Rate; 
Contracts Disputes Act 

Although the Renegotiation Board is 
no longer in existence, other Federal 
Agencies are required to use interest 
rates computed under the criteria 
established by the Renegotiation Act of 
1971 (Pub. L 95-41). For example, the 
'Contracts Disputes Act of 1978 (P.O 92-
583) and the Prompt Payment Act (Pub 
L 97-177) are required to calculate 
interest due on claims "* * * at a rate 
established by the Secretary of the 
Treasury pursuant to Pub. L. 92-41 (85 
Stet 97) for the Renegotiation Board " 

Therefore, notice is hereby given that, 
pursuant to the above mentioned 
sections, the Secretary of the Treasury 
has determined that the rate of interest 
applicable for the purpose of said 
sections, for the period beginning July 1, 
1989 and ending on December 31, 1989, 
is 9-1/8 per centum per annum. 

Dated June 21, 1989 
Gerald Murphy, 
Fiscal Assistant Secretary 
IFR Doc 89-15285 Filed 8-27-89, 6 45 am] 
BILLING CODE 4610-35-14 
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_900 00 _ 6 ,CIVILIAN AGENCY ACQUISITION COUNCIL 
' 	LETTER NO: 89-1. 

TO: 	Civilian Agencies, other than NASA 

SUBJECT:-  Current Interest Rate 

The Secretary of the Treasury has established an interest rate of-
9-3/4 percent for the 6-month period beginning January 1, 1989, 
and ending June 30, 1989, pursuant to section 105 (b)(2) of the,  
Renegotiation Act of 195],, as amended by -Pub. L. 92-41, dated 
July 1, 1971. A copy of the Department of the Treasury, December 
30, 1988, Federal Register notice (53 FR 53117) is enclosed. 

This interest rate is used in computing,amounts paid 6y or to the 
Government under the Cintract Disputes Act of 1978; the Prompt, 
Payment Act;'and the various payment requirements throughout the 
FAR at 30:414-40(b), 30.414-50(b),,30.415-50(d)(5), 30.415-60(b), 
30.416-50 (a) (3) (ii) , 30.417-50(a)(1), 31.205-10(a)(1)-(11),-
31.205-19(a)(3)(i), 32.407(a)(2), 32.407(b), 32.610(b)(2), 
32.613(1),"32.614-1(c), 32.907-1(d), 33.208, 49.112-1(g), 
49.603-3(b)(7)(xlv), 52.230-3(a)(5), 52.230-5(a)(4), 52.230-6, 
52.232-12(f)(3), 52.232-17(a), 52.232-25(a)(6), 
52.232-25(a)(5)(Alternate, I), 52.233-1(g), 52:249-2(1)(2), 
52.249-3(1) (2), 52.24976(1)(2), and 52.249 11(j)(2). 

, (And) Hatt S. ilos!.,S 

HARRY S: ROSINSKI 
Acting Chairman, " 
Civilian Agency 
Acquisition Council 

Enclosure 

cc: \* ficial File,- VR,' ReadiOg File - ,VRR, VR, V(2)' 
VRR:\i,  itowon:dg:1/10/8,••( AAC Letter 89-1) 	

, 

/ / Concurrences: LG 	 /Tom Brooke 
qe 

VR 	/Jerry Olson 
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